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Court of Appeals of the District of Columbia 


No. 4456. 

Sara Amdur, Appellant, 
vs. 

Eugene R. Jacobsen. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 63390. 

Sara Amdur, Plaintiff, 
vs. 

Eugene R. Jacobsen, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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1 Declaration. 

Filed February 24, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 63390. 

Sara Amdur, Plaintiff, 


vs. 

Eugene R. Jacobsen, Defendant. 

The plaintiff, Sara Amdur, sues the defendant, Eugene 
R. Jacobsen, for that, heretofore, on, to wit, January 31, 
1919, between the hours of 9 o’clock P. M., and 10 o’clock, 
P. M., at, to wit: the time of the happening of the grievances 
hereinafter complained of, the defendant was in the pos¬ 
session of a certain passenger automobile and which the de¬ 
fendant was operating, managing, propelling and driving 
in and upon the streets of the City of Washington, Dis¬ 
trict of Columbia, among others, in and upon Fifteenth 
Street, Northwest, and at the northwest corner of said 
Fifteenth Street, where the same intersects H Street, North¬ 
west, and the defendant caused said automobile to be driven 
and propelled from said Fifteenth Street, Northwest, at 
and around the Northwest corner of said Fifteenth and H 
Streets, Northwest, into said II Street, which said auto¬ 
mobile was by the defendant then and there being operated 
by means of gasoline or some motor power. 

And for that, certain Acts of Congress of the United 
States were approved respectively, January 26, 1887, and 
February 26, 1892, authorized and empowered the Com¬ 
missioners of the District of Columbia, to make, 
2 modify, and enforce all such reasonable and usual 
police regulations in and for the District of Columbia, 
and prescribe penalties for the violation thereof, as said 
Commissioners may deem necessary for the protection of 
lives, limbs, health, comfort and quiet of all persons, and the 
protection of all property within the District of Colum¬ 
bia and long prior to the happening of the grievances here- 



SARA AMDUR VS. EUGENE R. JACOBSEN. 3 

inafter mentioned, the said Commissioners of the said Dis¬ 
trict of Columbia, acting under, pursuant to and by virtue 
of said Acts of Congress did make, declare and publish cer¬ 
tain regulations relating to street traffic in the District of 
Columbia, which said regulations were in full force and 
effect at the time of, and before the happening of the said 
grievances hereinafter mentioned; and among other things, 
a clause in section 1, of Article XII of said regulations pro¬ 
vided that said regulations shall be observed by the drivers 
of vehicles. 

And, for that, certain of the said police regulations, 
namely, section 1 (a) of Article XII, provided, that the term 
“street’’ shall apply to that part of a public highway in¬ 
tended for vehicles or street cars; section 1 ( e) of said 
Article provided that the term “vehicle” shall apply to a 
horse, and to any conveyance except a street car; section 1 
(g) of said Article XII provided that the term “driver” 
shall apply to rider, driver or leader of a horse, to a person 
who pushes, draws, or propels a vehicle, and to the operator 
of a motor vehicle or street car. 

Section 23 of said Article XII provided, among other 
things, that a vehicle about to turn either from a 
3 standstill or while in motion, shall give timely signal 
by hand or whip or in some other unmistakable 
manner to indicate the direction of the turn. 

Section 51 of said Article XII provided, among other 
things, that the driver of a vehicle shall be constantly on 
the lookout, and shall remain upon the seat while the vehicle 
is in motion. 

Section 54 of said Article XII provided that no driver 
shall carelessly or willfully cause or allow his vehicle or 
street car to collide with any person, vehicle, street car 
or animal, nor to injure person or property. 

And, for that, section 27 of said Article XII provided that 
a vehicle or street — shall not exceed the rate of speed estab¬ 
lished by law and shall proceed with great caution, es¬ 
pecially on narrow streets, in making turns, in crossing 
other streets, and in passing other vehicles or street cars; 
and section 70 of said Article XII provided that a license 
to operate a vehicle grantable under a preceding section 
of said police regulations shall be issued on condition that 
the person, firm, company or corporation holding the same 
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will so operate such vehicles as to comply with the laws and 
traffic regulations in force in the District of Columbia and 
upon the further condition that such vehicle shall not be 
driven, propelled or operated at a rate of speed greater 
than four miles an hour on any street where the same inter¬ 
sects another street designated as a fire department run. 
And said section 70 further provided that violation of any 
of the conditions set forth in said section 70 shall be suf¬ 
ficient cause to revoke said license, provided that 

4 nothing contained therein shall exempt such licensee 
from the penalties imposed for violating the law reg¬ 
ulating the speed of such vehicles on the public streets of 
the District of Columbia. 

And section 25 of Article XII of said regulations pro¬ 
vided that a vehicle shall be equipped with lights and sound 
signals as prescribed by law; and by section 40 (a) of said 
Article XII it is provided that streets are primarily in¬ 
tended for vehicles and street cars, but drivers must exer¬ 
cise all possible care not to injure pedestrains. 

Section 85 of said Article XII provided that any person 
violating any provisions of any section of said Article XII, 
shall, on conviction thereof, be punished by a fine of not 
less than one dollar nor more than forty dollars for each 
offense. And said section 85 further provided that pros¬ 
ecution shall be in the police court of the District of 
Columbia upon information by the Corporation Counsel or 
either of his assistants. 

And by Act of Congress entitled “An Act Regulating the 
Speed of Automobiles in the District of Columbia ,, and for 
other purposes, approved June 29, 1906, it is provided, 
among other things, that no person shall drive or propel, 
or cause to be driven or propelled, any automobile, horse¬ 
less or motor vehicle, within the fire limits of the District 
of Columbia, as the said fire limits are now defined or may 
thereafter be defined from time to time in and by the build¬ 
ing regulations of the District of Columbia, upon any street, 
avenue* alley or public highway at a greater rate of speed 
than twelve miles an hour between intersecting streets and 
avenues; nor across streets at a greater rate of speed than 
eight miles an hour; nor at a greater rate of speed 

5 than six miles an hour around the corners of any 
street or avenue; and said Act further provided that 
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said automobiles or motor vehicles shall at all times be 
under the control of the driver or operator; and the driver 
or operator and the owner or proprietor riding thereon or 
therein violating any of the provisions of said Act shall, 
upon conviction for the first offense, be fined not less than 
five dollars nor more than fifty dollars, and shall, upon 
conviction for the second offense within one year from the 
commission of the first offense, be fined not less than ten 
dollars nor more than one hundred dollars, or imprisoned 
for not less than five days nor more than thirty davs, at 
the discretion of the court; and shall, upon conviction for 
the third offense within one year from the commission 
of the first offense, and for any and all subsequent offenses, 
be fined not less than fifty dollars nor more than two hun¬ 
dred and fifty dollars, and be imprisoned in the workhouse 
for not less than thirty days nor more than six months; 
and by section 2 of said Act it is provided that prosecution 
for violations of said act shall be on information filed in 
the police court of the District of Columbia, by the cor¬ 
poration counsel or any of his assistants; and by section 3 
thereof, it is provided that said Act of Congress shall not 
be held to take away the authority of the Commissioners 
of the District of Columbia to make police regulations not 
inconsistent with said act. 

And section 1 of Article X of said regulations provided, 
among other things, that motor vehicles shall sound a suit¬ 
able bell, gong or horn when necessary to warn per- 
6 sons of their approach; and it is further provided in 
said section 1 of Article X that nothing therein con¬ 
tained shall permit any unnecessarily loud or any discord¬ 
ant alarm, device, and are thereby expressly forbidden. 
And in said section 1 it is provided further that sleighs and 
other vehicles on runners shall have bells so attached 
thereto, or to the animals drawing the same, as to sound 
when such vehicle is in motion; and that motor carriages 
and all cycles, bicycles, tricycles, and carts for the collection 
of ashes and combustible waste shall have at all times a 
suitable gong or bell (or, in the case of motor vehicles, a 
suitable horn), sufficiently distinctive from the bells pro¬ 
vided for the Fire Department and ambulance service, so 
attached as to be readily sounded for the purpose of warn¬ 
ing persons of their approach; and by section 5 of said 
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Article X it is provided that any person violating any pro¬ 
vision of Article X shall, on conviction thereof, be punished 
by a tine of not less than one dollar nor more than forty 
dollars. 

And section 7 of Article XXVI of said police regulations 
provided, among other things, that no person shall operate 
a motor vehicle recklessly, or so as to endanger the life or 
safety of any person; and by section 10 of said Article 
XXVI it is provided, among other things, that any person 
who shall violate any of the provisions or requirements of 
said regulations, shall be punished on conviction thereof 
by a fine of not more than forty dollars for each and every 
violation. 

And, for that, at the time aforesaid, whilst the defendant 
was driving, propelling, operating and managing said 
7 automobile in a southerly direction on the west side 
of Fifteenth Street, Northwest, the defendant, wholly 
ignoring and violating the aforesaid regulations and 
statutes, and while they and each of them were in full force 
and effect, and utterly neglecting, failing and refusing to 
recognize, comply with or obey the same in any respect 
whatever, but in defiance and breach thereof, and as proxi¬ 
mate cause of the injuries to the plaintiff hereinafter set 
forth, did, in violation of said section 23 of said Article 
XII, whilst said automobile was in motion and about to be 
turned by the defendant at and around the northwest 
corner of 15th & H Streets, Northwest, into H Street, N. W. 
fail and neglect to give timely signal by hand or whip or 
in some other unmistakable manner to indicate the said dh 
rection of said turn, or to cause such signal to be given by 
said automobile; and, for that, at the time and place last 
aforesaid, the defendant, in violation of said section 51 
of said Article XII of said regulations, as the driver of said 
automobile, did fail and neglect to be constantly on the look¬ 
out in operating, propelling and driving said automobile 
at, near and around the northwest corner of 15th & H 
Streets, Northwest; and at the time and place last afore¬ 
said, the defendant, in violation of said section 54 of said 
Article XII, carelessly or willfully caused or allowed the 
said automobile, which the defendant was then and there 
operating and driving, to collide with and injure a person, 
to wit: the plaintiff; and, for that, at the time and place 
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last aforesaid, the defendant, in violation of said section 27 
of said Article XII, did operate, drive and propel 

8 said automobile at a rate of speed in excess of that 
then established by law and the defendant failed and 

neglected to cause said automobile, then being operated by 
him, to proceed with great caution, in allowing and per¬ 
mitting said automobile to make the turn aforesaid, and 
crossing said streets aforesaid, to wit: from said 15th 
Street, Northwest, and at and around the northwest corner 
of said 15th and H Streets, Northwest, into said H Street, 
Northwest; and said defendant, at the time and place last 
aforesaid, did, in violation of said section 70 of said Article 
XII of said regulations, by failing and neglecting to comply 
with the laws and traffic regulations in force in the District 
of Columbia, in operating said automobile, as hereinbefore 
and hereinafter set forth, subject himself to a forfeiture of 
a license to operate and drive an automobile in said District, 
and in further violation of said section 70 of said Article 
XII, the defendant did, at the time and place last aforesaid, 
drive, propel or operate said automobile at a rate of speed 
greater than four miles an hour at the crossing place afore¬ 
said, to wit: at the northwest intersection of said 15th & H 
Streets, Northwest, at which time there existed, and had 
existed prior thereto, a railway track in and on said H 
Street, and during all the time aforesaid the said intersec¬ 
tion of said streets was designated as a fire department 
run; and the defendant, by reason of said violations of each 
of the aforesaid sections of said Article XII, became and 
was liable to the penalties provided by section 85 of said 
Article XII; and at the time and place last aforesaid, which 
said place was then within the fire limits of the District of 
Columbia, as then defined by the then building regula- 

9 tions of said District, the defendant did, in violation 
of the Act of Congress, approved June 29,1906, drive 

or propel or cause to be driven or propelled said auto¬ 
mobile or motor vehicle in a southerly direction, on, to wit: 
the west side of 15th Street, Northwest, and at the north¬ 
west intersection of said 15th & II Streets, N. W., and be¬ 
tween intersecting streets, at a greater rate of speed than 
12 miles an hour; and the defendant, in violation of said 
Act of Congress, did, at the time and place last aforesaid, 
drive and propel said automobile across said 15th Street, 
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Northwest, where said 15th Street intersects H Street, 
Northwest, at a greater rate of speed than 8 miles an hour; 
and the defendant did, in violation of said Act of Congress, 
at the time and place last aforesaid, drive and propel said 
automobile at a greater rate of speed than six miles an 
hour from the west side of the said Northwest corner of 
15th & H Streets, Northwest, around the Northwest corner 
of said 15th & H Streets, Northwest, into H Street, North¬ 
west, and at the time and place last aforesaid, the defend¬ 
ant being then and there the driver or operator of said 
automobile, failed and neglected to have and keep the said 
automobile under his control, in violation of said Act of 
Congress; and at the time and place last aforesaid, while 
the defendant was driving and propelling said automobile, 
on the said west side of 15th Street, Northwest, at or near 
said H Street, Northwest, in a southerly direction, defend¬ 
ant did, in violation of section 1 of said Article X of said 
regulations, fail and neglect to sound or cause to be sounded 
a suitable horn to warn persons of the approach of 
10 the said automobile; and at the time and place last 
aforesaid, whilst the defendant was operating and 
driving said automobile in a southerly direction on the said 
west side of 15th Street, Northwest, near said H Street, 
Northwest, and the defendant in causing said automobile 
to be turned at the Northwest intersection of 15th & H 
Streets, Northwest, into said H Street, Northwest, did 
operate and drive the said automobile recklessly so as to 
endanger the life and safety of a person, to wit: the plain¬ 
tiff, as more particularly hereinafter set forth, in violation 
of said section 7 of Article XXVI of the said regulations, 
that thereby and solely by reason of the wrongful and un¬ 
lawful acts and conduct on the part of the defendant in and 
by the operation and driving of the said automobile as 
aforesaid, the defendant thereby drove and ran said auto¬ 
mobile into the plaintiff and the defendant thereby caused 
said automobile to be driven and run into, upon and against 
the plaintiff at the northwest intersection of 15th & H 
Streets, N. W., in said City and District, at the time afore¬ 
said, whilst the plaintiff was afoot upon the regular cross¬ 
ing-place provided by law for pedestrians to walk and 
whilst the plaintiff was then and there exercising due and 
proper care, and the plaintiff was thereby thrown violently 
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to the ground; and by reason thereof, the plaintiff was put 
in great peril of her life and limbs, and the said automobile 
was by the said defendant caused to be run and it did run 
into and against plaintiff with great force and violence, and 
the plaintiff was thereby severely and greatly frightened, 
and she was and is permanently and greatly hurt, wounded, 
cut, bruised and injured, externally and internally, 

11 and plaintiff thereby sustained other permanent in¬ 
juries, namely, fractures of her left collarbone, two 

(2) fractures of plaintiff’s pelvic bones, fractures of her 
left thigh, left limbs, left leg, fractures of plaintiff’s left 
femur, left hip, left leg, and the left side of plaintiff’s body 
was and is permanently hurt and permanently impaired and 
diseased, plaintiff’s back and shoulders, chest, eyes, ears, 
head, and the right side and right limbs were and are per¬ 
manently hurt and injured; and plaintiff was so severely 
struck, wounded and injured that thereby the plaintiff’s left 
leg became, was and ever since hath continued to be per¬ 
manently painful, diseased, shortened and unsound, and 
plaintiff hath thereby become and will be permanently 
crippled, and since the happening of the aforesaid several 
injuries plaintiff has been unable to walk without the use 
of crutches or until recently without the use of a cane, and 
also thereby plaintiff’s nervous system was and hath con¬ 
tinued to be and her said nervous system will permanently 
continue to be greatly and permanently shocked, hurt and 
grievously impaired and permanently injured, and by rea¬ 
son of the said several hurts and injuries sustained by the 
plaintiff as aforesaid, the plaintiff hath suffered and con¬ 
tinues to suffer and she will permanently suffer great pain 
of body and mind, and she thereby became, was and is 
permanently hindered and prevented, physically and men¬ 
tally, from attending to and performing her necessary 
affairs and duties, professional and otherwise, and of earn¬ 
ing a livelihood, which she was doing at the time of the 
happening of said permanent injuries and which, but 

12 for the happening of said injuries she would have 
continued so to do; and since the happening of said 

permanent injuries the plaintiff became, was and still is 
disabled and prevented from transacting, performing and 
pursuing her vocation, and business pursuits, to wit: 


2—4456a 



10 


SARA AMDUR VS. EUGENE R. JACOBSEN. 


stenographic and clerical work and duties, from which, at 
the time of the happening of said permanent injuries, plain¬ 
tiff earned and received compensation at the rate of One 
hundred and seventy-five ($175.00) dollars per month, and 
since the happening of said injuries the plaintiff has wholly 
lost said income from her said vocation and business pur¬ 
suits, which but for the happening of said injuries the plain¬ 
tiff would have earned and received from her said employ¬ 
ment, and by reason of said injuries plaintiff will be per¬ 
manently deprived of income, gains and emoluments from 
the pursuit of her said vocation and business pursuits and 
personal services by her in behalf of others, at the rate of 
to wit: One hundred and seventy-five ($175) dollars per 
month, and she has thereby been prevented and hindered 
from earning a livelihood and support, all on account of 
said permanent injuries, and she has also thereby been 
hindered and prevented, and will permanently be, prevented 
from attending to ordinary household duties; and by reason 
of said injuries plaintiff has incurred great expenses for 
hospital bills, for surgical and medical attention and at¬ 
tendance by surgeons and physicians, and for nurses, and 
for medicines, and for other necessary expenses, in the 
sum of to wit: Ten thousand dollars, in endeavoring to be 
relieved and cured of her said hurts, pain, suffering and in¬ 
juries, and continues to be and will be, during her 
13 life, put to further great expenses for medical and 
surgical and other attendance in and about the same, 
to the great damage of the plaintiff, in the sum of Fifty 
thousand ($50,000.00) dollars. 

Wherefore, the plaintiff brings this suit, and claims of 
and from the defendant damages in the said sum of Fifty 
thousand ($50,000.00) dollars, besides the costs of this suit. 

Second Count. 

The plaintiff Sara Amdur further sues the defendant Eu¬ 
gene R. Jacobsen, for that, heretofore, on, to wit: the thirty- 
first of January, 1919, between the hours of nine (9) o’clock, 
p. m., and ten (10) o’clock p. m. at, to wit: the time of the 
happening of the grievances hereinafter complained of, the 
defendant was in the possession of a certain passenger auto¬ 
mobile which the defendant was operating, managing, pro- 
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pelling and driving in and upon the streets and avenues of 
the City of Washington, in the District of Columbia, among 
others, in and upon 15th Street Northwest, and at the North¬ 
west corner of said 15th Street, where the same intersects 
H Street Northwest, and said defendant caused said auto¬ 
mobile to be driven and propelled frbm said 15th Street 
Northwest, at and around the Northwest corner of said 15th 
& H Streets Northwest, into said H Street Northwest, which 
said automobile was by the defendant then and there being 
operated and driven by means of gasoline or some motor 
power; and, for that, at to wit: the time last aforesaid, the 
plaintiff was afoot on and upon the sidewalk at the 
14 northwest corner of 15th Street Northwest, where the 
same intersects H Street Northwest, and thereupon, 
the plaintiff proceeded to walk therefrom to, on and upon 
the regular crossing-place at the intersection of said streets 
provided by law for pedestrians to walk, and whilst the 
plaintiff was upon said regular crossing-place aforesaid, in 
the exercise of due and proper care upon her part, the said 
defendant, wholly disregarding his duties in the premises, 
did so carelessly, negligently, wrongfully and improperly 
operate, drive and propel the said automobile, then and 
there in his custody and under his control and management 
and then being driven and propelled by him, upon, at and 
around the said corner of 15th & H Streets and over and 
upon said crossing-place, and said defendant did, also, at 
the time and place last aforesaid, so carelessly, negligently, 
wrongfully and unlawfully fail and neglect to keep a proper 
lookout for persons lawfully on and upon said regular cross¬ 
ing-place aforesaid, and the defendant then and there so 
carelessly, negligently and wrongfully failed to keep said 
automobile under proper control, and he so negligently, 
carelessly and wrongfully failed and neglected to give or 
cause to be given any warnings or signals of the approach 
of said automobile to persons lawfully walking or about to 
walk upon the regular crossing-place aforesaid, and he so 
carelessly, negligently, and wrongfully drove, propelled and 
operated said automobile at a greater rate of speed than he 
should have driven the same upon the west side of said 15th 
Street Northwest, at or near its intersection of said H 
Street, at the northwest corner thereof, and at said corner 
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and around the said corner, and upon said regular 

15 crossing place aforesaid, as that and by reason 
thereof, the defendant did suddenly and negligently 

and carelessly and wrongfully run, operate and propel said 
automobile in, upon and against the plaintiff with great 
force and violence and the plaintiff was thereby driven into 
and struck by said automobile and she was thereby thrown 
violently to the ground by reason of the said negligent and 
careless operation of the said automobile by the said de¬ 
fendant; and the plaintiff was thereby severely and greatly 
frightened, and the plaintiff was put in great peril of her 
life and limbs, and the plaintiff was and is permanently and 
greatly hurt, wounded, cut, bruised and injured, externally 
and internally, and the plaintiff thereby sustained other 
permanent injuries, namely, fractures of her left collar¬ 
bone, two (2) fractures of plaintiff’s pelvic bones, frac¬ 
tures of her left thigh, left limbs, left leg, fractures of plain¬ 
tiff’s left femur, left hip, left leg, and the left side of plain¬ 
tiff’s body was and is permanently hurt and permanently 
impaired and diseased, plaintiff’s back, shoulders, chest, 
eyes, ears, head and the right side and right limbs were 
and are permanently hurt and injured; and plaintiff was 
so severely struck, wounded and injured that thereby the 
plaintiff’s left leg became, was and ever since hath con¬ 
tinued to be permanently painful, diseased, shortened and 
unsound, and plaintiff hath thereby become and will be per¬ 
manently crippled, and since the happening of the aforesaid 
several injuries plaintiff has been unable to walk without 
the use of crutches or until recently without the use of a 
cane, and also thereby plaintiff’s nervous system 

16 was and hath continued to be and her said nervous 
system will permanently continue to be permanently 

and greatly shocked, hurt and grievously impaired and per¬ 
manently injured, and by reason of the said several hurts 
and injuries sustained by the plaintiff as aforesaid, the 
plaintiff hath suffered and continues to suffer and she will 
permanently suffer great pain of body and mind, and she 
thereby became, was and is permanently sick, sore, lame 
and disordered, and she also thereby became, was and is 
hindered and prevented, physically and mentally, from at¬ 
tending to and performing her necessary affairs and duties, 
professional and otherwise, and of earning a livelihood and 
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support, which she was doing at the time of the happening 
of said permanent injuries, and which, but for the said in¬ 
juries she would have continued so to do; and since the hap¬ 
pening of said permanent injuries the plaintiff became, 
was and still is disabled and prevented from transacting, 
performing and pursuing her vocation and business pur¬ 
suits, to wit: stenographic and clerical work and duties, 
from which, at the time of the happening of said permanent 
injuries, plaintiff earned and received compensation at the 
rate of One hundred and seventy-five ($175) dollars per 
month, and since the happening of said permanent injuries 
the plaintiff has wholly lost said income from her said vo¬ 
cation and business pursuits, which but for the said in¬ 
juries the plaintiff would have earned and received from 
her said employment, and by reason of said injuries the 
plaintiff will be during her life deprived of income, gains 
and emoluments from the pursuit of her said vocation and 
business pursuits and personal services by her in be- 
17 half of others, at the rate of One hundred and sev¬ 
enty-five ($175) dollars per month, and she has 
thereby been prevented and hindered from earning a liveli¬ 
hood and support during her life, all on account of said per¬ 
manent injuries, and she has also thereby been hindered and 
prevented and will be permanently prevented from attend¬ 
ing to ordinary household duties; and by reason of said 
injuries plaintiff has incurred great expenses for hospital 
bills, for surgical and medical attention and attendance by 
surgeons and physicians, and for nurses, and for medicines, 
and for other necessary expenses, in the sum of, to wit: Ten 
thousand ($10,000) dollars, in endeavoring to be relieved 
and cured of her said hurts, pain, suffering and injuries, 
and continues to be and will be during her life, put to fur¬ 
ther great expenses for medical and surgical and other at¬ 
tendance in and about the same, to the great damage of the 
plaintiff, in the sum of Fifty thousand ($50,000.00) dollars. 

Wherefore, the plaintiff brings this suit, and claims of 
and from the defendant damages in the sum of Fifty thou¬ 
sand ($50,000.00) dollars, besides the costs of this suit. 

Third Count. 

The plaintiff, Sara Amdur, further sues the defendant 
Eugene R. Jacobsen, for that, heretofore, on, to wit: the 
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31st of January, 1919, between the hours of nine o’clock 
p. m., and ten o’clock p. m., at, to wit: the time of the hap¬ 
pening of the grievances hereinafter complained of, the de¬ 
fendant was in the possession of a certain passenger 

18 automobile which the defendant was operating, man¬ 
aging, propelling and driving in and upon the streets 

of the City of Washington, District of Columbia, among 
others, in and upon the west side of 15th Street, in a south¬ 
erly direction, at or near the point where said 15th Street 
intersects II Street, and at or near the northwest corner of 
said 15th & H Streets, Northwest, which said automobile 
was by the defendant then and there being operated by him 
by means of gasoline or some motor power; and, for that, 
at to wit: the time last aforesaid, the plaintiff was afoot on 
and upon the sidewalk of 15th Street, where the same inter¬ 
sects H Street Northwest, and at the northwest corner 
thereof, and thereupon the plaintiff proceeded to walk there¬ 
from, namely, from said sidewalk, to, on and upon the regu¬ 
lar crossing-place at the intersection of said streets pro¬ 
vided by law for pedestrians to walk, and whilst the plain¬ 
tiff was upon said crossing-place aforesaid, exercising due 
and proper care, the defendant, wholly disregarding his 
duties in the premises, did so carelessly, negligently, wrong¬ 
fully and improperly operate, drive and propel the said 
automobile, then and there in his custody and under his con¬ 
trol and management and then being driven and propelled 
by him, upon the said west side of 15th Street Northwest, 
at its intersection with H Street, at or near the Northwest 
corner thereof, and upon, over and along said crossing- 
place, and the defendant so carelessly, negligently, improp¬ 
erly and wrongfully failed and neglected to keep a proper 
lookout for persons lawfully on and upon said crossing- 
place aforesaid, and he did so carelessly, negligently 

19 and improperly fail to keep said automobile under 
proper control, and he did so carelessly, negligently 

and wrongfully fail and neglect to give or cause to be given 
any warnings or signals, by horn or otherwise, to persons 
walking or about to walk upon said regular crossing-place 
of the approach and progress of the said automobile as that 
and by reason thereof, the defendant did suddenly, negli¬ 
gently, carelessly, wrongfully and improperly run, operate 
and propel said automobile in, upon and against the plaintiff 
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with great force and violence and the plaintiff was thereby 
driven into and struck by said automobile and she was 
thereby thrown violently to the ground by reason of the 
negligent and careless operation of the said automobile by 
the said defendant; and the plaintiff was thereby severely 
and greatly frightened, and the plaintiff was put in great 
peril of her life and limbs, and the plaintiff was and is per¬ 
manently and greatly hurt, wounded, cut, bruised and in¬ 
jured, externally and internally, and the plaintiff thereby 
sustained other permanent injuries, namely, fractures of 
her left collar-bone, two (2) fractures of plaintiff’s pelvic 
bones, fractures of her left thigh, left limbs, left leg, frac¬ 
tures of plaintiff’s left femur, left hip, left leg, and the 
left side of plaintiff’s body was and is permanently hurt 
and permanently impaired and diseased, plaintiff’s back, 
shoulders, chest, eyes, ears, head and the right side and 
right limbs were and are permanently hurt and injured; and 
plaintiff was so severely struck, wounded and injured that 
thereby plaintiff’s left leg became, was and ever since hath 
continued to be permanently painful, diseased, shortened 
and unsound, and plaintiff hath thereby become and 
20 * will be permanently crippled, and since the happen¬ 
ing of the aforesaid several hurts and injuries plain¬ 
tiff has been unable to walk without the use of crutches or 
until recently without the use of a cane, and also thereby 
plaintiff’s nervous system was and hath continued to be and 
her said nervous system will permanently continue to be 
permanently and greatly shocked, hurt and grievously im¬ 
paired and permanently injured, and by reason of the said 
several hurts and injuries sustained by the plaintiff as 
aforesaid, the plaintiff hath suffered and continues to suf¬ 
fer and she will permanently suffer great pain of body and 
mind, and she thereby became, was and is permanently sick, 
sore, lame and disordered, and she also thereby became, was 
and is hindered and prevented, physically and mentally, 
from attending to and performing her necessary affairs and 
duties, professional and otherwise, and of earning a liveli¬ 
hood and support, which she was doing at the time of the 
happening of said permanent injuries, and which, but for 
the said injuries she would have continued so to do; and 
since the happening of said permanent injuries the plain¬ 
tiff became, was and still is disabled and prevented from 
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transacting, performing and pursuing her vocation and 
business pursuits, to wit: stenographic and clerical work 
and duties, from which, at the time of the happening of said 
permanent injuries, plaintiff earned and received compensa¬ 
tion at the rate of One hundred and seventy-five ($175) dol¬ 
lars per month, and since the happening of said permanent 
injuries the plaintiff has wholly lost said income from her 
said vocation and business pursuits, which but for 

21 the happening of the said injuries plaintiff would 
have earned and received from her said employment, 

and by reason of said injuries the plaintiff will be during 
her life deprived of income, gains and emoluments from the 
pursuit of her said vocation and business pursuits and per¬ 
sonal services by her in behalf of others, at the rate of 
$175.00 per month, and she has thereby been prevented and 
hindered from earning a livelihood and support during her 
life, all on account of said permanent injuries, and she has 
also thereby been hindered and prevented and will be per¬ 
manently prevented from attending to ordinary household 
duties; and by reason of said injuries plaintiff has incurred 
great expenses for hospital bills, for surgical and medical 
attention and attendance by surgeons and physicians, and 
for nurses, and for medicines, and for other necessary ex¬ 
penses, in the sum of, to wit: $10,000.00, in endeavoring to 
be relieved and cured of her said hurts, pain, suffering and 
injuries, and continues to be and will be during her life put 
to further great expenses for medical and surgical and other 
attendance in and about the same, to the great damage of 
the plaintiff, in the sum of Fifty thousand ($50,000.00) dol¬ 
lars. 

Wherefore, the plaintiff brings this suit, and claims of 
and from the defendant damages in the said sum of Fifty 
thousand ($50,000.00) dollars, besides the costs of suit. 

LEVI H. DAVID, 

Attorney for Plaintiff. 

22 Plea. 

Filed March 29,1920. 

* # * #' # # * 

Now comes the defendant and for plea to the declara¬ 
tion filed by the plaintiff in the above entitled cause, and 
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to each and every count thereto, says that it is not guilty 
as therein alleged. 

McKENNEY & FLANNERY, 

G. BOWDOIN CRAIGHILL, 

Attorneys for Defendant. 

Joinder of Issue. 

Filed April 5, 1920. 

####### 

The plaintiff hereby joins issue with the defendant upon 
his pleas tiled herein. 


Notice of Trial. 

Please take notice that the issue joined in this cause will 
be tried at the next term of the Court. 

Note of Issue. 

The title of this cause is as above set forth. 

The names of the attorneys are: For the plaintiff, Levi 
H. David, and for the defendant, McKenney & Flannery 
and G. Bowdoin Craighill. 

The last pleading was filed herein April 5, 1920. 

LEVI H. DAVID, 
Attorney for Plaintiff. 

23 Memoranda. 

December 15, 1921.—Jury sworn and respited. 

December 19, 1921.—Jury respited. 

December 20, 1921.—Jury respited. 

December 21, 1921.—Jury respited. Jury disagrees and 
cause continued for the term. 

March 7, 1923.—Leave’ to amend declaration granted 
Jury sworn and respited. 

March 8, 1923.—Jury respited. 

March 9, 1923.—Verdict for defendant. 
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Motion for a New Trial. 
Filed March 9, 1923. 


Now comes the plaintiff by her attorneys, James A. 
O’Shea and John I. Sacks, and moves the Court for a new 
trial in the above entitled cause and for reasons therefor 
shows to the Court: 

1. That the verdict was contrary to the evidence. 

24 2. That the verdict was contrary to the weight of 

the evidence. 

3. That the verdict was contrary to the law as given to 
the jury by the Court. 

4. That the Court erred in instructing the jury. 

5. That the Court erred in admitting evidence contrary 
to law. 

6. That the Court erred in refusing to admit evidence con¬ 
trary to law. 

7. That new and material facts have come to light since 
the trial. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

Attorneys for Plaintiff. 

McKenney, Flannery & Craighill, 

Attorneys for Defendant, 

Washington, D. C. 

Please take notice that we will call the above motion to the 
attention of the Justice of the Supreme Court of the District 
of Columbia holding a term in Circuit Court No. One, on 
Friday the 23rd day of March, A. D. 1923, at ten (10) o’clock 
a. m., or as soon thereafter as counsel may be heard. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

Attorneys for Plaintiff. 
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25 Supreme Court of the District of Columbia. 

Friday, November 6, 1925. 

Session resumed pursuant to adjournment, Mr. Justice 
Hitz presiding. 

******* 

The motion of plaintiff filed herein for a new trial hav¬ 
ing heretofore been argued and submitted to the Court, it 
is considered that said motion be, and the same is hereby 
overruled, and judgment on verdict is ordered. Wherefore, 
it is considered that plaintiff take nothing by this action, 
that defendant go hence without day, be for nothing held 
and recover of plaintiff the costs of his defense, to be taxed 
by the Clerk, and have execution thereof. 

From the foregoing judgment the plaintiff by her At¬ 
torney in open Court, notes an appeal to the Court of Ap¬ 
peals ; whereupon, the maximum of an undertaking for costs 
is hereby fixed in the sum of One hundred dollars ($100.00) 
with leave to deposit the sum of Fifty dollars ($50.00) with 
the Clerk, in lieu thereof. 

Memorandum. 

November 30, 1925.—$50 deposited by O’Shea in lieu of 
undertaking on appeal. 

26 Designation of Record. 

Filed December 21, 1925. 

******* 

The Clerk will please make up the record for the Court 
of Appeals to consist of the following: 

1. Declaration. 

2. Joinder of Issue, Note of Issue and Notice of Trial. 

3. Note of Leave to Amend Declaration. 

4. Verdict. 

5. Motion for New Trial. 

6. Note overruling Motion for New Trial and Judg¬ 
ment on Verdict. 
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7. Cost bond. 

8. Order making Bill of Exceptions part of record. 

9. Bill of Exceptions. 

10. Copy of Assignment of Errors. 

11. This Designation. 

JAMES A. O’SHEA, 
Attorney for Plaintiff. 

Counter Designation of Record. 

Filed January 4, 1926. 

*#*#••* 

« 

The Clerk will please include in the transcript of record 
on appeal in the above entitled cause the following: 

1. Plea filed on March 29th, 1920. 

2. Note showing first trial on December 15th, 
27 19th, 20th and 21st, 1921, disagreement of jury and 

continuance of cause. 

3. Note showing second trial on March 7th, 8th and 9th, 
1923. 

4. This counter designation. 

G. BOWDOIN CRAIGHILL, 
CHAS. B. TEBBS, 

Attorneys for Defendant. 

Service of a copy of the foregoing counter designation is 
acknowledged this 4th day of January 1926. 

JAMES A. O’SHEA, 

Atty. for Plaintiff. 

Supreme Court of the District of Columbia. 

Saturday, January 30th, 1926. 

Session resumed pursuant to adjournment, Mr. Justice 
Hitz presiding. 

• •••••• 

The Court having this day signed the Bill of Exceptions 
in this cause heretofore submitted, as of the time of the 
noting thereof at the trial, now hereby orders the same 
made of record nunc pro tunc. 
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28 Assignment of Errors. 

Filed February 1, 1926. 

******* 

Now comes the plaintiff Sara Amdur, by her attorneys 
James A. O’Shea and John H. Burnett, and assigns for 
review to the Court of Appeals of the District of Columbia 
the following as errors committed by the Trial Court: 

1. In refusing to grant plaintiff’s prayer Number Three. 

2. In refusing to grant plaintiff’s prayer Number Four. 

3. In refusing to grant plaintiff’s prayer Number Six. 

4. In refusing to grant plaintiff’s prayer Number Seven. 

5. In refusing to grant plaintiff’s prayer Number Nine. 

6. In refusing to grant plaintiff’s prayer Number Ten. 

7. In refusing to grant plaintiff’s prayer Number Eleven. 

8. In granting defendant’s praver Number One. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 

Attorneys for Plaintiff. 

29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 28, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of 
this transcript, in cause No. 63390 at Law, wherein Sara 
Amdur is Plaintiff and Eugene R. Jacobsen is Defendant, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 3rd day of March, 1926. 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric . 
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30 In the Supreme Court of the District of Columbia. 

At Law. 

No. 63390 

Sara Amdur, Plaintiff, 


vs. 

Eugene R. Jacobsen, Defendant. 

Bill of Exceptions. 

Be it remembered, that this cause came on to be heard 
before Mr. Justice Hitz and a jury on March 7, 8 and 9,1923, 
and before the jury was empanelled leave was first had and 
obtained to amend the Declaration filed herein. 

There was produced on behalf of the plaintiff as a wit¬ 
ness Sara Amdur who testified that she was the plaintiff 
and was in Washington in 1919; that she was a high school 
graduate, had taken courses in Columbia and City colleges; 
was an accountant and stenographer and was attending 
Pace & Pace at the time of the accident; that she became 
connected with the American Red Cross; that she was re¬ 
ceiving $1,800.00 a year; that she had been receiving be¬ 
fore she came to Washington in war work $2,000.00 per 
year; that on the day in question she was on her way to the 
Belasco Theatre and walked west to the Shoreham Hotel 
on H Street and before stepping off the curb at the Shore- 
ham Hotel corner, to walk south to the Union Trust Build¬ 
ing, she looked up and down the street; there was nothing 
in sight so she proceeded to cross to go south to the Union 
Trust Building and she was extra cautious that night be¬ 
cause some hours previous to this time she had pulled a 
girl away just in time to prevent her being run over by an 
automobile; she stood on the curb at 15th and H Streets 
and looked up and down H Street to the Southern 
31 Building and then down to the Shoreham then she 
glanced up the street to the Southern Building; she 
then look- up and down the street; there was nothing in 
sight; she then proceeded to walk south toward the Union 
Trust Building; while she was walking south she was struck 
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and knocked down and pinned under a fearful weight; it 
was a moving body; it felt like a ton and it seemed as 
though she was being ground to death and then, mercifully, 
she was unconscious; that she was about 7 to 10 feet from 
the north curb of II Street when struck, the distance from 
the car tracks to the curb being 20.12 feet. She received a 
broken collar bone, a broken hip and pelvis, two fractures 
there; her ear was slashed; her eye had a slight concussion 
and she had a number of bruises; she was taken to the 
Emergency Hospital and Dr. White operated on her and 
encased her in a plaster cast for six weeks and then for two 
weeks she was in sand bags and then she would be lifted 
on a wheel chair and nurse would wheel her around and 
finally she learned to use crutches; the plaster case encased 
her from the chest down around the body and over the left 
limb, encasing the entire left limb, and she had to lie per¬ 
fectly flat on her back for weeks and was utterly helpless; 
she had to be fed and cleaned up and everything; it seemed 
like her shoulder was broken; left hand was all bandaged 
up and plastered against her breast ; she suffered a great 
deal of pain; she left the hospital April 12th or 13th and for 
a long period of time she had to have constant attendance; 
she saw Dr. White from time to time; she had a day and 
night nurse at the hospital; that prior to this accident she 
never missed a day from school or work because of ill 
health; that her health was excellent; that she had no physi¬ 
cal deformity before the accident; that as a result of her in¬ 
terviews with Dr. White she tried baking on the beach 
32 at Edgemore in the summer of 1919; she tried bak¬ 
ing in Florida in the winter of 1920; Dr. White was 
not satisfied with her condition when she returned from 
Florida because she was still in great pain and he advised 
that she be X-rayed; that because of the X-rays Dr. White 
recommended on operation; that he recommended Dr. Fred¬ 
erick H. Albee; that Dr. Albee operated in the presence of 
Dr. White at the Post-Graduate Hospital, New York City; 
she was there ten weeks and a day; Dr. Albee removed some 
of the tibia connecting the parts that had not united in the 
hip; by the tibia she means the shin bone; he then sliced 
off a piece and drilled a couple of holes through the frag¬ 
ment of the hip and shoved in a piece of bone to stimulate 
the bone growth; that he pet her in a plaster cast and kept 
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her in it for twenty-four and a half weeks, the operation 
was performed September 9,1920, and the east was removed 
in March, 1921; that she saw Dr. Albee from time to time 
after she left the hospital; that she had to go to his office in 
a taxicab; 

That before she stepped off the sidewalk in front of the 

Shoreham she looked up the street, meaning to the eastward 

towards the Southern Building; that she looked down the 

street, meaning to the westward along H Street, by the 

side of the Shoreham Hotel towards the Belasco Theatre; 

that she looked up and down II Street that is east and west 

and as far back as one’s vision shows north 15tli Street that 

there was absolutely nothing in view. No automobile in 

view or car of anv sort. 

* 

That she is still under the care of a doctor; that she can¬ 
not write readily on account of the impairment to her 
hands; that she cannot use them; that is in addition to her 
limping; that she is in constant pain. She has expended 
the sum of $9,800.00 on account of her injuries. 

33 Cross-examination: 

She was born in Russia but came here before she was a 
year old; that her father is a manufacturer of men’s cloth¬ 
ing in New York; that she lives with her father; that her 
father advanced more than $8,000 on account of her ex¬ 
penses; that on the night of the accident she was going to 
the Shoreham Hotel to put in a long distance call to her 
brother in New York, but changed her mind as she was 
walking up H Street; that she was walking westwardly on 
the north side of H Street and crossed from the east to west 
side of 15th Street; that she stepped up on the west curb of 
15th Street, took a few steps along westwardly and then 
turned right at right angles and went directly south; that 
she was probably facing south when she stepped off the 
curb; that before stepping off she looked to see if anything 
was coming; that since the last trial she has glanced at the 
copy of testimony she gave at former trial; that at the 
former trial she testified: 

“Q. Do you recall what way you faced as you left that 
sidewalk? A. South? 

“Q. Your were facing directly south, and it was your in¬ 
tention to come directly down to this point? A. Yes. 
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“Q. Or did you intend to go diagonally across? A. Oh, 
no, sir, I faced directly south. 

“Q. You did not see this machine or what it was at all 
before you were struck? A. No, sir. 

“Q. And as you crossed 15th Street, you did not even 
see it in sight in any direction? A. No, sir.” 

Witness further testified that she had gotten 7 to 10 feet 
from the north curb of H Street and that she heard no 
horn or signal sounded; did not hear anything like 
34 brakes being applied before she was hit; that when 
she was struck was the first she knew that any auto¬ 
mobile was anywhere near. 

Whereupon one Peter J. Healy, being first duly sworn 
testified on behalf of the plaintiff that he was in the taxicab 
business on the night of January 31, 1919, that he was in 
front of the Shoreham Hotel; that he saw the plaintiff; 
that he could not tell who the man was who was driving 
the car; that he did not know what kind of a car it was; that 
his attention was attracted by the squeaking of the brakes 
as if the brakes had been applied quickly; did not see the 
car before the brakes were applied; that he did not know 
anything about the speed of the car; next thing he noticed 
after the car had passed was the young lady under the car^, 
that to his opinion the car must have been going fast to 
have skidded like it did for it skidded for quite a distanced 
10 to 15 feet, before it went around the turn. I 

Cross-examination: 

That the squeaking of the brakes made quite a bit of 
noise; that the skid marks ended inside the building line 
on 15th Street side of the Shoreham; that the skid marks 
indicated that the speed of the car was being reduced; that 
he did not see it as it rounded the corner; was not looking 
at it; no skid marks on H Street; that he recalls having 
made a statement to Mr. Tebbs, recognized his signature 
to statement which said in part “the driver of the auto 
made a quick stop,” but he went about the length of the car 
after applying his brakes because I noticed the skid marks 
on the street. I could not say how fast he was going.” 
Witness denied that he had stated that car had made a 

4—4456a 


26 


SARA AMDUR VS. EUGENE R. JACOBSEN. 


quick stop. Witness further testified that he did not 

35 see car skid, but saw marks on street, took no notice 
of it until it got around in H Street. Witness stated 

that he has a very poor memory and may or may not have 
testified at the former trial as follows: 

“Q. Have you seen that statement again recently? A. 
Yes. 

“Q. Where? A. You showed it to me up there the other 

dav before I left the court. 

%>■ 

“Q. And you read it over, did you not? A. Yes. 

“Q. Does that correctly- A. No. I made one cor¬ 

rection there. I told you that the car skidded between ten 
and fifteen feet, which I don’t think you have down there. 
“Q. That is not there? A. No. 

“Q. With that exception, the statement is correct? A. 
Yes; the statement is correct, but indicating the way I gave 
you the statement, I didn’t go into any particulars on the 
width the street was there or what width the sidewalk is. 
What I said was ‘Five or six feet’. I understand it is 
fifty feet from the curb and sidewalk.” 

That thereupon Dr. Charles S. White testified on behalf 
of the plaintiff that he was a practicing surgeon in the City 
of Washington, and had been for 23 years; that he attended 
the plaintiff and gave testimony tending to support the 
allegations of the declaration as to the injuries and physical 
condition of the plaintiff. 

That thereupon Thos. J. Spillane testified on behalf of 
the plaintiff as follows: That he was doorman at the Shore- 
ham Hotel, but did not see the accident; that he recognized 
the lady sitting in court as the lady he helped in the 

36 car; that she was six or eight feet—half way between 
the curb and the car track on H Street when he 

picked her up; that she was lying in a direct line with the 
lamp post; that he did not recognize Mr. Jacobsen on that 
night; that he knew Sandy Baker; that Sandy Baker left 
the scene and took Miss Amdur away with him in a Ford 
car. 

Cross-examination: 

That he did not see defendant’s automobile before the 
accident and did not notice any automobile going south on 
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15th Street; that he was attracted to the accident by the 
crowd. 


That then and thereupon Dr. Nathan Smiler testified on 
behalf of the plaintiff that he is a practicing surgeon in 
the City of Washington; that he attended Miss Amdur; and 
he gave testimony tending to support the allegations of the 
declarations as to the injuries and physical condition of the 
plaintiff. 


That thereupon Michael Joseph Leech testified on behalf 
of the plaintiff as follows: that he was a hacker standing 
at the Northwest corner of 15th and H Streets waiting for 
some passengers; that he knows a man named Peter Healy; 
that he saw the car driven by Mr. Jacobsen coming south 
on 15th Street at the time the brakes were applied, but did 
not see the car turn the corner; that it was going about 12 
miles an hour; that it was then midway between the Shore- 
ham Hotel door and the corner; it was about 15 yards from 
the intersection; that there were three automobiles parked 
between the door of the hotel and the building line of H 
Street utha t he did no d heat any horn sounded or any signal 
given; that had one been given he would have heard it; that 
he heard the noise of the brakes and the scream of the lady; 
that with reference to the application of the brakes he heard 
the screams of the lady four or five seconds after or later; 

that the skid marks were on 15th Street about ten or 
37 fifteen yards from the corner; that they went over a 
length of space of six or eight feet that the skid 
marks ended about eight feet north of the H Street curb 
line; that when he saw plaintiff she was lying in the street 
about four to six feet from the curb of H Street. 



Cross-examination: 

That he remembered seeing Mr. Jacobsen there that 
night; that he didn’t see Mr. Jacobsen when he went around 
the corner; that where the skid marks stopped was about 
eight feet from the curb and extended a distance of from 
six to eight feet fc lhat aft or th ^ brakes wpre applied the c ar 
was going about l2~milesan hour; that as the brakes were -— 
Bpplie d the c&r JsiowecT up f that he did not see him go 
around the corner; was certain of this; that he remembers" 
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signing' a statement ; that he did not read it, but recalled 
having the statement read to him, but he did not remember 
that part of the statement which stated ‘‘ noticed the auto¬ 
mobile as he passed me on 15th Street and feel sure that it 
was not exceeding the speed limit of 12 miles between 
streets and six miles around corners; M that he testified at 
the former trial that the car was going 12 miles or better 
when he looked around and that the brakes made a loud 
squeaky noise and that he does not know how fast it was 
going when it turned the corner. 

That thereupon C. A. Shreve, being first duly sworn, 
testified substantially as follows on behalf of the plaintiff; 
that he is the pastor of the McKendree Methodist Episcopal 
Church, in Washington, D. C.; that on the night of January 
31,1919 he was going west on H Street crossing 15th Street; 
that he saw what appeared to be a big bundle of rags on the 
street; that he did not see what had happened to the lady; 

that he did not see any accident; that the lady was 
38 near the corner when he first saw her, quite a good 
ways nearer to the curb than to the car track; that he 
felt that he should keep in touch with her a little and he 
followed her to the hospital; that he did not testify in the 
case before. 

Cross-examination: 

That he was riding in an automobile, not certain whether 
he stopped, thinks he simply slowed up, did not get out of 
his car and did not make an investigation. 

That then and thereupon the deposition of Dr. F. H. 
Albee taken in New York was read giving testimony tend¬ 
ing to support the allegations of the declaration as to the 
injuries and physical condition of the plaintiff. 

Whereupon Sandy Baker, as a witness for the plaintiff, 
testified that he was a taxi driver and on the night of the 
accident was standing on 15th Street near H facing north; 
that he heard a slight noise, turned around and saw a lady 
in the street; that some one helped her up; that he cranked 
his car and went over there, put her in the car and carried 
her to the hospital; that the lady was some 15 or 20 feet 
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from the corner when picked up; that he did not see the car 
hit her; that the automobile was going fast making a speed 
of 15 to 18 miles an hour coming down 15th Street, but he 
did not see it turn corner and did not know its speed then. 

Cross-examination: 

That Mr. Jacobsen helped carry Miss Amdur into 
hospital; that he would say defendant’s car was going fast 
when he saw it; did not know in which direction lady was 
walking when struck; remembered giving statement to de¬ 
fendant’s counsel and identified signature to such state¬ 
ment; that he remembered the statement ; that said state¬ 
ment, made on August 26,1919, correctly described the acci- 
* dent according to his memory at that time; that he stated in 
the statement that he was standing in front of the 15th 
Street entrance to the Shoreham Hotel and was attracted 
by noise at the corner; saw a lady lying in the street; 
39 did not see lady before accident, but saw automobile 
coming down 15th Street and it was not going fast v 
Witness further testified that his memory was clearer at 
the time he gave the statement on August 26, 1919, than 
at the time he testified. 

That then and thereupon the plaintiff offered a copy of 
the Building Regulations, defining the fire limits, and a 
copy of the Police Regulations in evidence and it was stipu¬ 
lated that they were correct and it was also stipulated that 
Mr. Jacobsen was driving the car. 

That then and thereupon the plaintiff rested. 

That then and thereupon the defendant moved to direct 
a verdict upon the ground that the plaintiff had not sus¬ 
tained the allegations in the declaration which motion was 
overruled. 

Thereupon Eugene R. Jacobsen, being first duly sworn, 
testified for the defendant as follows: 

That he works for the Arlington Bottling Company as 
a salesman; that he had gotten out of the Army shortly 
before the accident and does not think that he was working 
at the time of the accident; that he was attending the 
Georgetown Law School on the night of January 31, 1919; 
that he got out of school lie thinks around 8 :30, and he took 
a friend of his around to 14th and Massachusetts Avenue 
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and left liim there and went down Vermont Avenue into 
15th Street; that he was going to the Belasco Theatre to 
get theatre tickets for the next night; that he was coming 
down 15th Street and saw a car going west on H 

40 Street and slowed up before he reached the corner to 
let this car pass and followed it around; that when 

he got along there he saw a lady standing on the curb and 
blew his horn for her and thought she was going to stay on 
the curb; that he shifted into second and came on around; 
that he struck her and knocked her down and stopped the 
car as quickly as he could and jumped out and she was 
lying between the back wheel and the door; that he jumped 
into the car and pulled to the curb and by this time some¬ 
body else was helping to put her into the Ford taxi; that 
he went down to the Emergency Hospital; that on the way 
to the hospital the injured was continually talking about 
some papers and a hat she had lost, helped carry her into 
the hospital, then went back to 15th and H Streets and got 
papers and hat and went back to the hospital; that he 
called at the hospital several times to inquire about in¬ 
jured, but stopped doing so when claim was presented by 
an attorney; that the car he was driving was a four pas¬ 
senger Cadillac car, what might be termed a Sport Model; 
that he just shifted into second gear as he went around the 
corner and his car was just commencing to pick up; that 
he was not going fast; that there were cars parked next to 
the west curb of 15th Street and that he was from four to 
six feet from the curb as he went down 15th Street. 

Cross-examination: 

That he doesn’t know exactly what his Cadillac car weighs, 
but probably 2,500 to 3,000 pounds; that his speed coming 
down 15th Street was approximately 12 miles an hour, but 
he did not look at his speedometer; that he was in the mid¬ 
dle of the block on 15th Street, when he blew his horn for 
a man crossing in the middle of the street; that he had 
no idea what speed he was doing but guessed that it 

41 was 12 miles an hour; that when he got inside of H 
Street he saw a car going west on H Street, so slack¬ 
ened up; that he guessed he had the right of way and that 
he did not blow his horn for that car; that he did not give 
that car any signal at all; that he did not swing around 
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the corner, he had to shift into second to go around the 
corner; that he doesn’t remember doing any skidding; that 
he put on the brakes to slow up but has no recollection of 
locking his wheels; that he was not drinking; that he saw 
the lady on the curb as he went around the corner; that he 
took it for granted that she was going to stay there until he 
went by; that she was in a place of safety; that he did not 
take any precaution to make sure that she was not going 
to cross the street before he went by other than blow the 
horn for her; that he could have stopped his car but he 
kept right on going very slow then and could have stopped 
his car then; that he did not stop his car because she was in 
a place of safety and he expected her to stay there; that 
he didn’t think that he was thinking about the danger at 
the time; that he saw the lady on the curb and in shifting 
his gears he realized his car was picking up all the time; 
that he was not racing his engine; that he has a distinct 
recollection of hitting the lady with the front fender; that 
he did not see her coming towards the machine, saw her 
when he struck her; that she was on the curb and stepped 
out and he could not avoid her; that he struck her and 
stopped just as soon as he could; that he had made a nat¬ 
ural turn and was from four to six feet of the curb; that 
he could stop his car within a short distance, could check 
it but he couldn’t stop it so as to avoid striking this lady 
as she was out before he could stop it; that he could have 
stopped the car on H Street if he had known she 

42 was going to walk out; could not stop it on a second’s 
notice. 

That then and thereupon the defendant rested. 

That after the close of all of the evidence, defendant’s 
counsel renewed his motion for a directed verdict in favor 
of the defendant upon the same grounds as stated in his 
former motion, but such motion was overruled and an ex¬ 
ception noted on behalf of the defendant. 

43 Service of a copy of the attached amended bill of 
exceptions is acknowledged this 15th day of Decem¬ 
ber, 1925, in compliance with paragraph 2 Rule 46 being 
hereby expressly waived. 

JAMES A. O’SHEA, 
Attorney for Plaintiff. 
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44 That then and thereupon the Court considered the 

following prayers: 

Plaintiff’s No. One. 

“If the jury believe from the evidence that at the time 
mentioned in the declaration the plaintiff was walking on 
the regular/ crossing-place d rom the northwest corner of 
Fifteenth and II Streets, Northwest, towards the South¬ 
west corner of Fifteenth and H Streets, Northwest, in this 
city, using such care and caution as an ordinarily prudent 
and cautious person would have used under the circum¬ 
stances, and if the jury further find from the evidence that 
the defendant was driving an automobile on the west side 
of 15th Street, Northwest, and caused said automobile to 
be turned from Fifteenth Street into H Street, Northwest, 
into said crossing-place upon which the plaintiff was walk¬ 
ing in a Southerly direction, and if the jury further find 
that the defendant failed to observe such care and caution 
in the operation of said automobile at the point of collision 
as an ordinarily prudent and cautious person would have 
used under the circumstances, [considering the size and 
weight of the automobile being then and there operated by 
him,]* and if the failure of the driver of said automobile 
to use such care and caution as an ordinarily prudent and 
cautious person would have used under the circumstances 
was the cause of the accident which resulted in the injury 
to the plaintiff, then your verdict should be for the plain¬ 
tiff/» 

Conceded as amended. Ex. 

Plaintiff’s No. Two. 

The Court instructs the jury that on January 31, 1919, 
the rate of speed allowed by law in the operation of an 
automobile on Fifteenth Street, Northwest, between I and 
H Streets, Northwest, was no greater than twelve miles 
an hour; and the rate of speed around the Northwest Cor¬ 
ner of Fifteenth and H streets, northwest, was no greater 
than six miles an hour.” 

Conceded. 


[*Words enclosed in brackets erased in copy.] 
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45 Plaintiff’s No. Three. 

“ The jury are instructed that if they find from the evi¬ 
dence that on the night of January 31, 1919, the defendant 
was operating an automobile on the West Side of Fifteenth 
Street, Northwest, near H Street, Northwest, in a South¬ 
erly direction, and if the defendant was about to cause the 
said automobile to be turned at the Northwest corner of 
Fifteenth and H Streets, in a Westerly direction, into H 
Street, the duty was imposed upon him to comply with cer¬ 
tain traffic regulations then in force in this District, as 
follows: 

(a) to give timely signal in some unmistakable manner to 
indicate the direction of the turn; 

(b) to be constantly on the lookout; 

(c) not to carelessly allow said automobile to collide with 
the plaintiff; 

( d) to proceed with great caution in making said turn; 

(e) to cause said automobile to be operated at no greater 
rate of speed than six miles an hour around said corner; 

(/) to sound a suitable bell, gong, or horn, to warn per¬ 
sons of the approach of said automobile. 

And if the jury find from the evidence that the defendant 
at the time of the accident to the plaintiff, failed to observe 
said traffic regulations, or any of them, and such neglect 
upon the defendant’s part directly resulted in, or was the 
proximate cause of the plaintiff’s injury, then their verdict 
must be for the plaintiff unless they further find that the 
plaintiff was guilty of negligence which contributed to her 
injury.” 

Denied. Ex. 


46 Plaintiff’s Prayer No. 4. 

“The Court instructs the jury that on the night of Jan¬ 
uary 31,1919, it was the duty of the defendant, as the opera¬ 
tor of the automobile he was driving on Fifteenth Street, 
Northwest, near H Street, Northwest, in a Southerly di¬ 
rection, in causing said automobile to be turned around the 
Northwest corner of Fifteenth and H Streets, Northwest, 
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into II Street, in a westerly direction, to give timely signal 
by hand or whip, or in some other unmistakable manner, to 
indicate the direction of the turn, and if the jury find from 
the evidence in this case that the defendant failed so to do, 
and that such failure was the proximate cause of the accident 
to the plaintiff, then the defendant was guilty of negligence 
and your verdict should be for the plaintiff.” 

Denied. Ex. _ 


Plaintiff's Prayer No. 5. 

\ 

“The jury are instructed that on the night of January 
31, 1919, it was the duty of the defendant, as the operator 
of the automobile he was driving on Fifteenth Street, North¬ 
west, near H Street, Northwest, in a Southerly direction, 
in causing said automobile to be turned into H Street, in a 
Westerly direction, to sound a bell, gong, or horn, to warn 
persons when necessary of the approach of said automobile, 
and if the jury find from the evidence in this case that the 
defendant, in causing said automobile to be turned into said 
H Street, in said Westerly direction, failed to give such 
signal, and that under the circumstances it was necessary to 
give such a signal, and that his failure so to do was the prox- ; 
imate cause of the accident to the plaintiff, then the de¬ 
fendant was guilty of negligence and your verdict should 
be for the plaintiff.” J 

Conceded. _ 

47 Plaintiff’s Prayer No. 6. 

“The jury are instructed that if they find from the evi¬ 
dence that on the night of January 31, 1919, the plaintiff 
was walking from the Northwest corner of Fifteenth Street, 
Northwest, towards the Southwest corner of Fifteenth and 
H Streets, Northwest, in this City; and if they further find 
from the evidence that the defendant was operating an 
automobile on Fifteenth Street, in a Southerly direction; 
and if they further find that the defendant caused said 
automobile to be turned in a Westerly direction from said 
Fifteenth Street into H Street, the plaintiff had a right to 
assume that the defendant, prior to causing said automobile 
to be so turned into H Street, would sound a suitable bell, 


SARA AMDUR VS. EUGENE R. JACOBSEN. 


35 


gong, or horn, in accordance with the traffic regulation in 
force in the District of Columbia at that time; and if the 
jury shall further find that the defendant failed to com¬ 
ply with the said traffic regulation, and if the failure so to do 
proximately contributed to the plaintiff’s injuries, the same 
constituted negligence upon the part of the defendant, which 
justifies a recovery of damages in favor of the plaintiff.” 

Denied. Ex. 


Plaintiff’s Prayer No. 7. 

“If the jury find from the evidence that on the night 
of January 31, 1919, the plaintiff was injured while walk¬ 
ing from the Northwest corner of Fifteenth and H Streets, 
Northwest, towards the Southwest corner of Fifteenth and 
H Streets, Northwest, in this city, by an automobile driven 
and operated by the defendant, and that such injuries re¬ 
sulted directly from the want of ordinary care and prudence 
on the part of the defendant, then the plaintiff is entitled 
to recover.” 

Denied. Ex. 


48 Plaintiff’s Prayer No. 8. 

“If the jury find for the plaintiff from the evidence and 
the law a d declared by the Court, it is their duty to award 
such damages as they believe will be fair and adequate 
compensation for such mental and physical pain and suffer¬ 
ing, and for such physical injuries and disabilities as they 
find from the evidence actually and directly to have re¬ 
sulted to her from the accident. 

In fixing the amount of her damages the jury will esti 
mate and ascertain from the evidence the value of the time 
which the plaintiff lost by reason of said injuries, the 
amount of expenses the plaintiff was put to by reason of 
such injuries, in the medicaal and surgical attendance 
which the plaintiff received, and for hospital bills and for 
nurses and such other expenses incurred by the plaintiff 
appearing by the evidence to have come from said injuries; 
and. if the jury find from the evidence that the injuries 
sustained by the plaintiff are permanent, they should also 
award her such damages as would adequately compensate 
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her for such suffering of mind and body, and for such 
physical inconvenience, disability, and discomfort, if any, 
as the jury may find from the evidence the plaintiff will 
suffer in the future from the said accident. 

Also in estimating the damages the jury should take 
into consideration the profession or business of the plain¬ 
tiff and the effect, if any of the permanent injuries re¬ 
ceived upon the plaintiff’s ability to pursue said profes¬ 
sion, or business, if the jury shall find such injuries are 
permanent.” 

Conceded. 


49 Plaintiff’s Prayer No. 9. 

“The burden of proving that the plaintiff was guilty of 
contributory negligence is upon the defendant, and in the 
absence of proof to the contrary, the law presumes that the 
plaintiff was exercising reasonable and proper care and 
caution at the time she was injured. Contributory negli¬ 
gence, in order to avail as a defense, must be established 
by a preponderance of all of the testimony in the case.” 

Denied. Exception. 

Plaintiff’s Prayer No. 10. 

“The Court instructs the jury that on the night of Jan¬ 
uary 31, 1919, it was the duty of the defendant, as the op¬ 
erator of the automobile he was driving on 15th Street, 
N. W., near H Street, N. W., in a southerly direction, in 
causing said automobile to be turned around the north¬ 
west corner of 15th and H Streets* N. W., into H Street, in 
a westerly direction, to proceed with great caution, and if 
the jury find from the evidence in this case that the defend¬ 
ant, in making said turn, failed to proceed with great cau¬ 
tion, and that his failure so to do was the proximate cause 
of the accident to the plaintiff, then the defendant was 
guilty of negligence and your verdict should be for the 
plaintiff.” 

Denied. Exception. 
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Plaintiff’s Prayer No. 11 

‘ ‘The Court instructs the jury that on January 31, 1919, 
it was the duty of the defendant, as the operator of 

50 the automobile he was driving on 15th Street N. W., in 
a southerly direction, in causing said automobile to be 

turned around the Northwest corner of 15th and H Streets, 
N. W., into H Street, N. W., in a westerly direction, to op¬ 
erate said automobile at no greater rate of speed than 6 
miles an hour around said corner; and if the jury find from 
the evidence that the defendant failed to observe said rate 
of speed, and that his failure so to do was the proximate 
cause of the accident to the plaintiff, then the defendant was 
guilty of negligence, and your verdict should be for the 
plaintiff.” 

Denied. Exception. 

Plaintiff’s Prayer No. 12. 

‘‘The jury are instructed that even if they should be¬ 
lieve from the evidence that the plaintiff was guilty of 
negligence and that her negligence did in fact, contribute 
to the accident, still if the jury further believes from the 
evidence that the defendant in charge of the automobile 
actually saw plaintiff in a situation of danger, and there¬ 
after by the exercise of reasonable care could have avoided 
or prevented the collision, but failed to exercise such care, 
and in consequence the plaintiff received the injuries com¬ 
plained, then the defendant is guilty of negligence and their 
verdict should be for the plaintiff.’’ 

Conceded. 

51 Defendant’s Prayer No. 1 

“If the jury believe from the evidence that the defend¬ 
ant was operating his automobile in a reasonable and care¬ 
ful manner; at a moderate rate of speed; not exceeding 
twelve miles per hour as he proceeded south on 15th 
Street and not exceeding six miles per hour while he was 
turning west into H Street; that he sounded a warning as 
he approached the corner; that when he first saw the plain 
tiff, she was on the sidewalk in a position of safety and 
gave no indication of an intention to step out into the road- 


38 


SARA AMDUR VS. EUGENE R. JACOBSEN. 


way and she did not step out into the roadway until it was 
too late for the defendant, in the exercise of ordinary care, 
to prevent his automobile from coming on contact with 
her, and if the jury further believe that the defendant used 
due diligence and care in stopping his care as soon as he 
saw plaintiff step into the roadway, or as soon as, in the 
exercise of reasonable care, he should have seen her, then 
the verdict should be in favor of the defendant.” 

Granted with exception. 

Defendant’s Prayer No. 2. 

“If the jury find from the evidence that the plaintiff 
was on the sidewalk in a position of safety when the de¬ 
fendant ’s automobile approached the northwest corner of 
15th and II Streets and that plaintiff stepped there- 
52 from into the roadway just as defendant’s automo¬ 
bile was turning the corner to go west on H Street, 
and that the plaintiff did not use due care in keeping a 
lookout for approaching vehicles, and find that the plain¬ 
tiff was negligent in starting across the street without 
using proper caution for her own safety and that her negli 
gence directly contributed to her injury, she can not re¬ 
cover, even though the jury may find that the defendant 
was also negligent.” 

Conceded in connection with Plaintiff’s No. 12. 

Plaintiff’s Prayer No. 3. 

“The burden of proof is upon the plaintiff to establish 
negligence on the part of the defendant by a fair pre¬ 
ponderance of the evidence, and if the jury find that the 
evidence in this case is so equally balanced as to render 
it impossible for them to decide whether the alleged negli¬ 
gence of the plaintiff or the alleged negligence of the de¬ 
fendant was the proximate cause of the accident, the jury 
is not to guess between such causes and return a verdict 
in her favor. If the jury so finds, this is only one of the 
many cases in which the plaintiff fails in her testimony, and 
no mere sympathy for the unfortunate victim of an accident 
justified any departure from settled rules of proof resting 
upon all plaintiffs.” 

Conceded. 
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53 Tliereupon the Court, by Mr. Justice Ilitz, charged 
the jury as follows: ‘ 

“Gentlemen, I believe this is the first case that vou have 
had in this court, and it is to be decided solely upon the 
evidence. The evidence consists of the statements of the 
witnesses under oath in this chair, or the statements of the 
witnesses under oath that have been read to you, the testi¬ 
mony of one or two taken in New York. The opening 
statements of counsel and the pleasantries that pass be¬ 
tween counsel in the course of a rather protracted trial 
are not evidence and should not be given any importance 
in the decision of the case. 

It is beyond question that the plaintiff has been seriously 
and permanently injured. It is beyond question that she 
was injured by the automobile driven by the defendant. 
But it does not necessarily follow that he is responsible 
to her in damages, because this thing occurred at a place 
where both had a legal right to be. ]t was a street cross¬ 
ing. She had a full legal right to cross the street at that 
place, and he had a full legal right to drive his automobile 
there to go around that corner. 

The question is whether or not this accident occurred be¬ 
cause of the negligence of the defendant, which is what the 
plaintiff charges in her suit. If he did, he should respond 
in damages. If he did not, he should not respond in 
damages, but your verdict should be for the defendant, free 
from any sympathy for the unfortunate result of the 
occurrence. 

Negligence is the failure to perform a legal duty that is 
upon a person at a particular time and place; and the 
duty of a man driving an automobile varies with the 

54 circumstances that confront him. It may be that 
a man has the required lights, gives the required 

signal, keeps within the required speed; and the situation 
may call upon him to stop. You cannot dispose of the 
question merely by finding that he was going faster than 
he should have gone or that he was within his legal rate 
of speed. A man has got at all times to keep his auto¬ 
mobile under control, to give a signal if it is necessary, and 
to conduct himself as a reasonable, discreet, careful man 
would. 
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And so does a pedestrian upon a street, trying to cross 
at a crossing. No man or no woman can fail to use liis 
or her senses for his or her own protection and recover 
from some one else. 


A street crossing in a modern city, at night, is a danger¬ 
ous place, as we all know; and to grown persons a street 
crossing is a sign of danger in a modern city at night. 

Miss Amdur says that as she approached this crossing 
she looked and she saw no car coming. She undertook to 
cross; that when she reached a point that she thinks was 
some ten feet away from the curb, or half way between the 
curb and the track, she was struck and run over bv this 
crushing weight. 

The defendant, on the whole, as I understand his testi¬ 
mony, says that as he was going down the street he saw 
a car approaching from the east and going toward the west 
on H Street; that it was necessary for him to stop com¬ 
pletely or almost to stop completely to let that car by, 
and he did it and that he saw this lady standing upon the 
sidewalk in a place of safety and assumed that she would 
continue to stand there; that he started up his car to under¬ 
take to go around the corner, but before he could do 
55 anything this lady had stepped out immediately in 
front and against his car and he struck her. 

That is the primary question that you have to decide. If 
Miss Amdur did not use her senses for her own protection, 
did go over there absorbed in thought, as the suggestion is, 
about her telephone message or her theater tickets, and paid 
no attention to what was coming, then she is guilty of con¬ 
tributory negligence and she cannot recover. 

By “contributory negligence” we mean the negligence of 
a party plaintiff who seeks to recover from another per¬ 
son—a negligence that contributes to produce an accident. 

If you conclude upon the whole testimony that both par¬ 
ties were negligent and they were both to blame, then your 
verdict should be for the defendant, because if two parties 
are negligent you cannot say one was more negligent than 
the other, if both contributed by their negligence to pro¬ 
duce an unfortunate result. In that case your verdict 


should be for the defendan t, unless you further find that 
after the defendant saw her mjjjfface of dang er nnrT tujd 
"a chance Then did notdo it, or in any other way 
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avoid the injury and did not do it, then, although she may 
have been guilty of negligence in placing herself in a posi¬ 
tion of danger, if there was a last clear chance in him to 
avoid the result, and he did not take that chance or attempt 
to take it, your verdict should be for the plaintiff. 

The burden of proof is upon the plaintiff when she comes 
in here and says she has been hurt by the negligence of the 
defendant; but that is not such a burden in a civil court as 
some of you may have met in the criminal court if you 
have sat on juries there. There the prosecuting officer in 
the position of the plaintiff must prove his case beyond a 
reasonable doubt in the minds of the jury. In a civil 
56 court the plaintiff does not have to go so far, but 
only prove his case and his issues by the preponder¬ 
ance of the evidence, which means simply that the scales in 
your judgment are weighed down upon the plaintiff’s side. 
If they hang evenly, then your verdict is to be for the de¬ 
fendant. But if the evidence on the whole case weighs the 
scales down in your minds upon the side of the plaintiff, 
the- your verdict should be for the plaintiff. 

In deciding where the weight of the evidence is, you have 
to consider not only the number of the witnesses—that does 
not necessarily mean the weight of the evidence—but the 
interest that they have in the result of the suit, the position 
that they were in to see and learn what took place at the 
time they are testifying about, their ability to remember it 
and to state it and their disposition to tell the truth, as you 
gather from their demeanor on the stand. All those things 
go into the weight that you will give to the testimony of each 
witness, and, consequently, to the testimony of all of them. 
But a party does not — to bear the burden by the witnesses 
that he produces. For instance, the plaintiff may and fre¬ 
quently does get more benefit, more weight out of the testi¬ 
mony of the witnesses produced against him upon cross ex¬ 
amination ; but you are to take all the testimony as a whole 
and see where the weight of it lies. 

In connection with the weight of the testimony, perhaps 
I ought to say a word to you about these taxicab drivers. 
On the first day of the trial I suggested to counsel that they 
better not let the drivers go. I did not mean by that to sug¬ 
gest any doubt of the credibility of the taxicab drivers or 
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the value of their evidence, but merely that these sum¬ 
monses of our- are served by our court officers. After 

57 the court adjourns the bailiff goes out sometimes with 
a hundred papers to serve before the next morning. 

He has no Cadillac or no taxicab; he walks or he takes the 
street car; and in the case of men who are as much away 
from home as a taxicab driver is, the bailiff cannot always 
find them. I did not mean to intimate, or if any of you got 
that impression, that I would hesitate to believe the evidence 
of a taxicab driver. This accident happened practically in 
front of a cab stand, and those are the persons who were 
likely to see it, if anybody. 

In one aspect of this case the suggestion is made that the 
noise of the squeaking brakes should supply the noise of a 
horn if the horn was not blown. Of course it is true that a 
signal is not necessary if the attention of a person is already 
attracted to a thing. You do not have to tell him, for in¬ 
stance that the sun is shining. In that connection, of course, 
if Miss Amdur was sufficiently warned by a squeaking brake 
it might not be necessary to blow the horn. The squeaking 
of a brake may convey a meaning to an experienced chauf¬ 
feur standing on the curbstone that it would not convey to 
an inexperienced woman walking down the street. That is 
one of the things for you to consider. 

When counsel says that this accident occurred partly by 
the contributory negligence of the plaintiff, Miss Amdur, 
then the burden of proof shifts with respect to that con¬ 
tributory negligence, just as it is upon the plaintiff to prove 
by the weight of the evidence that the defendant was negli¬ 
gent ; and the defendant says that this thing was caused by 
plaintiff’s contributory negligence in thinking about her 
theater ticket and not watching her step. The burden of 
proof is upon him to show that to the jury. 

58 Of course, if you decide this main question of whose 
negligence caused this accident in favor of the de¬ 
fendant, then your verdict should be for the defendant, and 
that is as far as you have to go. 

If you decide that main question in favor of the plaintiff 
and say that the accident was due to the negligence of the 
defendant, then you have to go further and fix the amount 
of her damages; and in that event she would be entitled, 
first, to whatever she spent, what it cost her out of her 
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pocket; second, to whatever she has lost in wages that she 
would otherwise have earned; third, a fair and reasonable 
compensation for her pain and her suffering; and if you con¬ 
clude from the evidence that this injury is permanent, that 
it is going to cost her more money, that it is going to cause 
her more suffering, then you can go further and allow her 
damages for the cost that it is going to inflict on her, in your 
judgment, and for the suffering that is going to come to her 
from this injury in the future; because this matter has to be 
settled now, once for all. She cannot have another opera¬ 
tion in New York next year and bring another suit for the 
cost of that operation. It must be done now, once for all. 

If you find a verdict for the defendant you have nothing 
to do with the damages. Of course you and I sit here to do 
justice to all alike; and the fact that the plaintiff is an at¬ 
tractive and unfortunate woman who has undoubtedly suf¬ 
fered greatly must not weigh with you by the weight of a 
hair. You have got to decide this case solely upon the evi¬ 
dence. 

You are entitled to take this declaration and read it if you 
want to. You do not have to read it. It is not sworn to and 
it has not the weight of evidence at all. It is simply a 
59 picture drawn by the plaintiff’s attorney of what 
he hopes to prove at the trial. He does not swear to 
it and his client does not swear to it, and they are not sub¬ 
jected to examination about the contents of it. Under our 
practice the jury is entitled to have it and read it if it 
wants to. 

Now, gentlemen, have you any suggestions? 

Mr. O’Shea: Your Honor might suggest the selection of a 
foreman, as this is a new jury; and would you suggest 
about the amount in the declaration, please, sir? That has 
not been invited to their attention. 

The Court: The amount that the plaintiff sues for is 
named in the declaration—$50,000. If you find for the de¬ 
fendant you have nothing to do with that. If you find for 
the plaintiff you cannot exceed that sum. 

Mr. Craighill: For the sake of the record I simply renew 
my exemptions to your Honor’s rulings on the prayers, such 
rulings as were adverse to the defendant, and ask your 
Honor also to add this to your charge, where you were 
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speaking of the squeaking of the brakes, that if they had 
attracted the attention of Miss Amdur no signal of the 
horn was necessary. 

I ask your Honor also to charge the jury that if they 
believe from the evidence that Miss Amdur was on the side¬ 
walk in a position of safety, then it was not necessary to 
sound the horn. 

Mr. O’Shea: I think that is covered in your Honor’s 
charge. 

The Court: I will not say anything to them further ex¬ 
cept in these words: The duty, gentlemen, upon a driver is 
conditioned upon the conditions that confront him. He does 
not have to give a signal by blowing his horn if a person 
is looking right at him; or if he could see that her 

60 attention had been attracted by this noise he would 
not have to blow a horn at her. A man or woman 

standing upon a sidewalk in a place of safety of course does 
not bring into play this doctrine of the last chance—not until 
he or she gets off the sidewalk. 

I do not think that a man—if that is what you want, Air. 
Craighill—1 do not think that a man riding along in a ve¬ 
hicle and seeing a person near a crossing can assume that 
that person is not going to walk forward or remain there. 
All of those things are taken into consideration by a man 
driving a car. 

I think I will let is stand there. 

Air. O’Shea: I just want to renew my exceptions to the 
^refusal of our prayers, just to keep the record straight, sir.- 
V The Court: Gentlemen, when you are ready to return 
your verdict you have to select some one from among your 
number to be the foreman and announce the verdict for the 
rest of you. You may select anybody you please.” 

61 The jury retired to consider of its verdict and 
after such consideration returned a verdict in favor 

of the defendant. The foregoing is the substance of all the 
testimony given in the course of the trial and exceptions 
above mentioned were severally taken prior to the rendering 
of said verdict and were noted by the presided Justice at 
the trial on his minutes at the times the same were taken as 
aforesaid, and at the request of counsel for the plaintiff, 
this Bill of Exceptions is by the Court signed and sealed 


SARA AMDUR VS. EUGENE R. JACOBSEN. 


45 


in duplicate this 30 day of January A. D., 1926 nunc pro 
tunc, and hereby made a part of the record of this case. 

WILLIAM HITZ, 

Justice. 


Messrs. Tibbs and Craighill, 

Attorneys for the defendant: 

Please take notice that I shall submit the foregoing Bill 
of Exceptions to Mr. Justice Hitz, 25 days from the date 
hereof at 10 A. M., or as soon as counsel may be heard. 

JAMES A. O’SHEA, 

JOHN I. SACKS, 

Attorneys for Plaintiff. 

Service acknowledged this — day of-, A. D. 1925. 


Attorneys for Defeyidant. 
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77-26. Bill of Exceptions. Submitted as of Dec. 30, 1925. 
1-30-26. 77-26. Bill of Exceptions signed and made part 

of record. James A. O’Shea, Attorney for Pltff., 402 6th 
St. N. W., Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
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Court of Appeals, District of Columbia. Filed Mar. 18, 
1926. Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1926. 


No. 4456. 


SARA AMDUR, APPELLANT, 

vs, 

EUGENE JACOBSEN, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DIS* 

TRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

Sara Amdur, appellant, was plaintiff below and will 
hereinafter be referred to as plaintiff; the appellee, 
Eugene R. Jacobsen, hereinafter called defendant, was 
the defendant. 

This action arose because of personal injuries sus¬ 
tained by plaintiff when struck and run down by de¬ 
fendants automobile. The accident occurred January 
31st, 1919, at the northwest corner of 15th and H Streets > 
Northwest, where the Shoreham Hotel was situated. 
Suit [was filed Feburary 24, 1920, and the first trial 
resulted in a hung jury. 

The declaration contained three counts. The first 
was based on the negligence of defendant in striking 
plaintiff, while driving his automobile, in violation of 
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certain ordinances of the District of Columbia, regulating: 
the operation of motor vehicles at the time and place in 
question. (Rec. r pp. 2-10.) 

The second and third counts charge negligence, in 
that defendant failed to keep a proper lookout, to sound 
a warning of his approaeh upon plaintiff, who was a pedes¬ 
trian, etc. The second count specifically charges that 
defendant operated his automobile at a greater rate of 
speed, than he should have driven the same at that time 
and place (Rec., p. 11); the third alleges that defendant 
then and there carelessly, negligently, improperly, etc.,, 
operated and propelled said automobile in, upon and 
against plaintiff, etc. (Rec., p. 14.) 

From the record, it appears that plaintiff was con¬ 
nected with the American Red Cross. On the day in 
question about 9 P. M. she was on her way to the Belasco 
Theatre. When she started south from the corner, 
where the Shoreham Hotel stands, she was walking 
toward the Union Trust Company Building. There 
was nothing in sight, so she proceeded to cross the 
street. She was particularly cautious, because she had 
but a short time prior thereto, pulled another young 
lady from in front of a passing automobile (Rec., p. 22). 

Although she had looked up and down the streets, 
and seen nothing, plaintiff was knocked down and pinned 
beneath a fearful weight. This was at a point, seven to 
ten feet from the curb, she had just left, and ten to 
thirteen feet, from the car tracks toward which she* was 
walking. 

Plaintiff received a broken collar bone, a broken hip, 
a broken pelvis, a slashed ear, and numerous bruises.. 
Dr. White at Emergency Hospital operated at once and 
thereafter plaintiff was in a plaster cast for six weeks.. 
Following this plaintiff was in sand bags for two weeks, 
at the end of which time she was placed in a wheel 
chair and later learned to use crutches (Rec., p. 23)► 
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While in the hospital, a day and a night nurse attended 
plaintiff, because she was absolutely helpless. 

The treatment of plaintiff continued after leaving the 
Hospital. In 1919 and 1920, she was sent to Edgmoor 
and to Florida by her physician for “baking.” On her 
return Dr. White advised an operation because of her 
great pain. X-rays were made and a Dr. Albee op¬ 
erated upon plaintiff in New York City. Pieces of bone 
from her shin were placed in her hip for the purpose 
of stimulating the bone growth. This treatment neces¬ 
sitated a second plaster cast, in which plaintiff was kept 
for 24J4 weeks. (Rec., pp. 23, 24, 26, 27 and 28.) 
The various treatments of plaintiff cost her $9,800.00 
which she actually expended (Rec., p. 4.) 

When approaching, the plaintiff,' defendant did not 
sound any warning whatsoever (Rec., pp. 25, 27). The 
.automobile was going fast, for it skidded ten to fifteen 
feet (Rec., p. 25). One witness stated the speed of the 
ear to be fifteen to eighteen miles an hour, as it came down 
Fifteenth Street. 

From the lips of the defendant we find that he was 
proceeding down Fifteen Street toward H. He turned 
the corner to go west on H and then it was “he struck 
her and knocked her down and STOPPED THE CAR 
AS QUICKLY AS HE COULD” (Rec., p. 30). De¬ 
fendant did not attempt to stop his car, until after he had 
knocked the plaintiff down and, as he stated on cross- 
examination (Rec., p. 30) did not blow his horn for plain¬ 
tiff, when he saw her standing on the curb. 
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ASSIGNMENTS OF ERROR. 

1. In refusing to grant plaintiff’s prayer number three. 

2. In refusing to grant plaintiff’s prayer number Four. 

3. In refusing to grant plaintiff's prayer number Six. 

4. In refusing to grant plaintiff’s prayer number Seven. 

5. In refusing to grant plaintiff’s prayer number Nine. 

6. In refusing to grant plaintiff’s prayer number Ten. 

7. In refusing to grant plaintiff’s prayer number Eleven. 

8. In granting defendant’s prayer number One. 


ARGUMENT. 

The argument of counsel is addressed exclusively 
to the denial by the trial court of plaintiff’s prayers. 
These assignments will be considered collectively as 
they all depend on the violation of the duties imposed 
by ordinances of the District of Columbia. 

By these prayers plaintiff sought to have the court 
say to the jury that it is negligence per se, to violate 
an ordinance, if such violation contributes proximately 
to the injury of the plaintiff. This is undoubtedly 
the law. 

Watts vs. Traction Co., 175 Ala., 102, 57 So., 471. 

Fenn vs. Clark, 11 Cal. App., 79, 103 Pac., 944. 

Campbell vs. Walker, 2 Boyce (Del.), 41. 

Fisher vs. Charles, etc., Co., 182 III. App., 393. 

Lindler vs. Southern Ry. Co., 84 S. C., 536, 66 
S. E., 995. . 

For a person doing an act forbidden by statute is 
liable to a person injured thereby. 

Gately vs. Taylor, 211 Mass., 60, 97 N. E., 619. 

Vanderveer vs. Moran, 79 Neb., 431, 112 N. W.„ 
581. 
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Shields vs. Pugh & Co., 107 N. Y. S., 604, 122 
App. Div., 586. 

Willette vs. Paper Co., 145 Wis., 537, 130 N. W., 
853. 

Beaver vs. Mason, etc., Co., 73 Ore., 36, 143 
Pac., 1000. 

Smith vs. Woolf, 160 Ala., 644, 49 So., 395. 

N. Y. Transp. Co. vs. Garside, 157 Fed., 521, 
525, 85 C. C. A., 285. 

Violation of Statute or Ordinance Amounts to Negligence 

In Campbell vs. Walker, 2 Boyce (Del.), 41 (78 Atl., 
601), which was an action for damages sustained by 
plaintiff, through negligent operation of auto by de¬ 
fendant on public highway, plaintiff being thrown from 
wagon by auto, colliding with same, the court at page 
47 said: “ ... it has been uniformly held in 

this state that a violation of a city ordinance or statute 
amounts to negligence in law, whether any positive or 
active negligence be proved or not. It is what is com¬ 
monly known in law as negligence per se.” 

As appears at page 16, the court read the Statute of 
Delaware to the jury, which statute sets forth the duty 
of a motorist approaching a wagon, and, continuing 
on page 47, said: 

“It is admitted by the defendant that he 
approached the wagon in which the plaintiff 
was riding from the rear and that in undertaking 
to pass the wagon he turned to the right thereof. 
In so doing, we say to you, that he was guilty 
of negligence.” (The statute required the motor¬ 
ist to pass to the left.) “And if you should 
find from the evidence that the defendant did 
not give reasonable warning of his approach, as 
is provided by section 11, such failure on his 
part was negligence.” 
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The law is the same in Michigan. In the case of 
Jordan vs. Wixson, 189 Mich., 288 (155 N. W., 387), 
plaintiff was driving a horse when injured by collision 
with an automobile. One of the errors complained of 
was the instruction of the trial court as stated at page 
292 of the opinion, the lower court read to the jury 
from the motor vehicle statute as follows: 

“ . . . Upon approaching a person walking 

in the roadway of a public highway or a horse 
or horses or other dray animals being led, or 
driven thereon, the person operating the motor 
vehicle shall slow down to a speed not exceeding 
ten miles an hour and give reasonable warning 
of its approach and use every reasonable pre¬ 
caution to insure the safety of such person or 
animal.’ ” 

Then the court said to the jury:— 

“If you find from the evidence in this case 
that the defendant did not comply with this 
duty, and the injury resulted from his failure 
to do so, without any negligence on the part 
of the plaintiff concurring, then plaintiff would 
be entitled to a verdict. 

“You are further instructed that it was the 
duty of the defendant, when approaching plaintiff 
and his rig, to slow down to a rate of speed 
not exceeding ten miles an hour, and give rea¬ 
sonable warning of the approach of his automobile, 
and also to use every reasonable precaution to 
insure safety of the plaintiff and his horse; 
and if you find that the plaintiff did not slow 
down to a speed of ten miles per hour or less, 
upon approaching the plaintiff, and that the 
injury to plaintiff resulted from his failure to 
do so and without any negligence on the part 
of the plaintiff; and if you find that the defend¬ 
ant did not use every reasonable precaution 
to insure the safety of the plaintiff and his 
horse upon so approaching the plaintiff, and the 
injuries resulted from defendant’s failure so to 
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do, and without negligence on the part of the 
plaintiff—your verdict as before stated would 
be in favor of the plaintiff . . 

This instruction was approved and affirmed. 

The case of Anderson vs. Kinnear, 80 Wash., 638 
(141 Pac., 1151), sustains this statement of the law. 
It appears that the trial court instructed the jury as 
follows:— 


“You are instructed that the ordinance of 
the City of Tacoma limits the speed of auto¬ 
mobiles and motor vehicles along ‘E’ Street, 
as far south as the south side of 17th 
Street, at a rate of speed not to exceed twelve 
miles per hour, except at street crossings, and 
the laws of the State of Washington set the maxi¬ 
mum rate of speed at which a vehicle may proceed 
over street crossings, such as the crossing of 
17th and ‘E’ Streets, at four miles per hour 
when a person is on the crossing; so if you find 
in this case that the defendant was propelling 
his automobile southward along ‘E’ Street at 
a rate in excess of twleve miles an hour, and in 
excess of four miles per hour on the intersection 
of the two streets, when there was another 
person on the crossing, then you will find the 
defendant guilty of negligence, and if you find 
that the defendant was exceeding the speed 
limit, as I have defined above, and that that 
was the proximate cause of the collision; and if 
you further find that the plaintiff was not him¬ 
self guilty of contributory negligence, then your 
verdict shall be for the plaintiff/ , 

Of this instruction the Supreme Court said: 

“It is first argued that this instruction is 
erroneous because it is a comment upon the 
evidence, because the ordinance of the City of 
Tacoma, which was introduced in evidence, limits 
the rate of speed to twelve miles per hour on 
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this street and does not make an exception at 
street -crossings; but the statute hereinbefore 
referred to makes the exception at street crossings. 
It is plain that this instruction is not a comment 
upon the fact; and it is also plain that the or- 
diance must be construed in connection with the 
state law on the subject. 

“It is next argued that the instruction assumes 
a fact that is neither pleaded nor proved, be¬ 
cause it assumes that the automobile was traveling 
along ‘E’ Street in the City of Tacoma. It 
is true there was no specific allegation in the 
complaint that the collision occurred in the City 
of Tacoma, and it is true there was no specific 
statement in the evidence that it occurred in 
the City of Tacoma. But it was assumed at 
the trial that 17th and ‘E’ Streets were in the 
City of Tacoma. The case was tried in the 
City of Tacoma; the jury was sent to the place 
where the accident occurred. The court, no 
doubt, had the right to take notice of the fact 
that the accident occurred in the City of Tacoma. 
There was no error, therefore, in assuming or 
instructing the jury that the accident occurred 
in the City of Tacoma. 

“It is next argued that the instruction is 
erroneous for the reason that, it in substance, 
instructed the jury that, if the appellant was 
propelling his automobile along ‘E’ Street at a 
rate in excess of twelve miles per hour or four 
miles per hour on the intersection of two streets, 
that then they should find him guilty of negli¬ 
gence, and was in substance an instruction that 
a violation of the city ordinance was negligence 
per se. We have so held in Hillebrant vs. Manz 
(17 Wash., 250, 128 Pac., 892), and Ludwigs vs . 
Dumas (72 Wash., 68, 129 Pac., 903), supra.” 

This same doctrine is announced in Johnson vs . 
Hertman, 88 Wash., 595, 599 (153 Pac., 331), which 
last case is followed by this court in the case of 
Standard Oil Co. vs. Allen, 50 App. D. C., 87, 89 (48 
W. L. R., 468). 
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In N. Y. Trans. Co. vs. Garside, 157 Fed., 521 (85 
C. C. A., 285) a pedestrian alighting from street car 
was struck by automobile. 

Plaintiff introduced in evidence an ordinance requiring 
vehicles going up the street to take the east side of 
the street and vehicles going down to take the west 
side. It appears that the defendant was going up the 
street on the west side at the time of the accident. 

The trial judge instructed the jury (p. 525 of the opin¬ 
ion) that from the act of the defendant in violating the 
ordiance, they would be authorized to find that such 
act was a ‘‘careless and negligent or even dangerous 
thing to do” and that it was “a negligent act, or con¬ 
stituted negligence.” 

Of this instruction the Circuit Court of Appeals 
said, page 525: 

“This was substantially telling the jury that 
greater care must be exercised when there is 
greater danger, and leaving the determination 
of the whole question as to defendant’s negli¬ 
gence to them, which we think was entirely 
proper.” 

Under this ruling prayer number Ten, wherein the 
court was asked to state to the jury that defendant 
should use great caution, should have been granted. 

See also: 

Christy vs. Elliott, 216 Ill., 31, 74 N. E., 1035. 
Scott vs. O’Leary, 157 Iowa, 222,138 N. W., 512. 

Duty of Motorist on Turning Into Street. 

In Karpeles vs. City Ice Delivery Co., 198 Ala., 449 
(73 So., 642), the court laid down the rule to be followed 
in instructing a jury on an ordinance or statute regulating 
the conduct of a motorist when turning into a street. 

The trial court charged as follows, page 452: 
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“ ‘(F) The court charges the jury that the 
driver of the automobile in question, when he 
attempted to turn into Avenue “E” had a right 
to presume that riders on motorycycles would 
not attempt to cross the intersection of Twenty- 
first Street and Avenue E at a rate of speed 
greater than eight miles per hour’ ” . . . 

“ *(J) The court instructs the jury that the 
driver of defendants automobile before turning 
into Avenue E had a right to presume that any 
automobile or motorcycle coming from the op¬ 
posite direction would not attempt to go over the 
crossing at Avenue E at a greater rate of speed 
than eight miles per hour, and if you believe 
from the evidence that the motorcyle upon which 
plaintiff's intestate was riding attempted to 
make the crossing at a greater rate of speed than 
this, and that this act was the sole proximate 
cause of the collision, and of the plaintiff's 
intestate’s death, your verdict will be for de¬ 
fendant.' ” 

“ ‘(R) If you believe from the evidence that 
the south side of Avenue E, by reason of its use 
as a team track, was not open to ordinary traffic, 
then I charge you that it was no violation of 
the ordinance for the defendants car to turn 
into Avenue E, after having passed the center 
of the intersection of Twenty-first Street and 
that part of Avenue E which is open to ordinary 
traffic.' " 

All of these the Supreme Court approved in affirming 
the trial court. 

Again in Squier vs. Davis Standard Bread Co., 181 
Cal., 533 (185 Pac., 391), which was an action to recover 
for personal injuries sustained by plaintiff when the 
motorcycle upon which he was riding collided with a 
horse-drawn delivery wagon owned by the defendant 
corporation and driven by defendant, at page 535, of 
the opinion: 

“It is next contended that the court erred in 
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giving the following instruction on the traffic 
ordinance of the City of Los Angeles: ‘ Section 
twelve provides that the driver of any vehicle 
in or upon any street shall, in turning to the 
left into another street, pass to right of and 
beyond the center of the street intersection 
before turning. Under the provisions of this 
ordinance, if you find from the evidence that the 
defendant driving the delivery wagon in question 
intended to and started to turn from Vernon 
Avenue proceeding easterly, into Ascot Avenue, 
proceeding northerly, the court instructs you 
that it was his duty to pass to the right of the 
point which indicates the center of the intersection 
of those streets, and if you find from the evidence 
that the defendant was making this turn with the 
intention aforesaid, and that he did not pass 
to or beyond the center of the intersection of 
these streets, keeping the center on his right, 
then you will find that he was guilty of negligence 
and if you find that such negligence was the 
proximate cause of the injuries to the plaintiff, 
and that the plaintiff was not guilty of negligence 
proximately causing his own injuries, then the 
verdict shall be in favor of the plaintiff.” 

The court approved this instruction and said of 
the objections to it “This is a clear instance of hyper¬ 
criticism.” 

At page 536, the court said: 

“The court, after charging as to the duty of the 
driver of an overtaking vehicles to sound an 
audible signal before passing a vehicle pro¬ 
ceeding in the same direction and after instructing 
the jury that if the plaintiff was under such 
duty and failed to sound his horn he was guilty 
of negligence, continued to the effect that if 
such negligence was found to be ‘the proximate 
cause' of the injury the verdict should be against 

t.h#> nlii.int.iff- . CVinsidArincr t.hft inst.nm- 
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complained of so remote as to be altogether 
unworthy of serious consideration.” 

Duty of Motorist to Sound Signals. 

The instructions herein set out are undoubtedly 
the law, but neither these, nor any instructions kindred 
thereto did the trial court grant on charge. 

The case of Roberts vs. Hennessey, 191 Iowa, 86 
(181 N. W., 798), was an action for injuries received 
from being struck by automobile. Page 105 of the 
opinion: 

“IX. Complaint is made of the giving of 
instruction ten, as follows: 

“ ‘The signal of the traffic officer, by reason 
of which defendant claims to have moved his 
automobile westerly across the intersection in 
question, did not relieve him of the duty of 
sounding the horn of his machine, or otherwise 
exercising reasonable care for the safety of 
persons in the crowd waiting for the street car 
at the time in question.’ 

“This instruction was a correct statement of 
the law as we have heretofore pointed out. 
The giving of the signal on the east* side of 
Pearl Street was not a sufficient compliance 
with the requirements of the statute that the 
driver shall slow down and give a timely signal 
with his bell or horn or other device for signalling, 
upon approaching a pedestrian who was on a 
traveled part of the highway and not upon a 
sidewalk. In other words, it properly told the 
jury that the giving of the signal to the traffic 
officer at that time and place was not sufficient 
to absolve the appellant from exercising reasonable 
care thereafter, as he approached the appellee 
and the crowd of passengers standing on the 
pavement. Under a similar state of facts, the 
Court of Appeals of Kentucky, in Melville vs. 
Rollwage, 171 Ky., 607 (188 S. W., 638), referring 
to the driver of the automobile, said; 
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“ ‘He may have been authorized to move his 
automobile by a signal from the officer but such 
signal did not require or authorize him to move 
it over the intervening street and the crossing 
used by the appellee, without giving the necessary 
warning of its movements, or at such speed 
as to make its collision with her unavoidable/ 

“The instruction given was correct.” 

The law of the State of Virginia is stated in the 
case of Trauerman vs. Olivers Admr., 125 Va., 458 
(99 S. E., 647), page 465: 

“The giving of the following instruction is 
assigned as error: 

“ ‘The court instructs the jury that it was the 
duty of the defendant, Miss Trauerman, while 
driving her electric car or automobile along 
Broad Street on the day of the alleged accident, 
, to use ordinary care; 

“ ‘(1) To keep the said car at all times under 
reasonable control by the use of the steering 
lever, brakes and current controller, with which 
the same was equipped. 

“ ‘(2) To observe and obey the provisions of 
such traffic ordinances as the evidence shows, were 
then in force in the City of Richmond, regulating 
the speed of electric automobiles, and other 
like vehicles on Broad Street, and regulating the 
manner in which parties driving such vehicles 
and going in the same direction should pass 
each other. 

“ ‘And if the jury believe from the evidence 
that the said defendant, Miss Trauerman, failed 
to use ordinary care to perform anyone or all 
of the foregoing duties, and that by reason 
thereof the car which she was driving left the 
driveway of said street, and ran partially or 
wholely upon the sidewalk, and struck and 
killed the decedent, James I. Oliver, while he was 
either standing or walking on said sidewalk, then 
the defendant was guilty of negligence, and if 
the jury further believe from the evidence 
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that such negligence was the proximate cause of 
the death of the decedent they must find for the 
plaintiff/ " 

Again at page 466 another prayer as offered by 
plaintiff and given by the court is as follows: 

“The court instructs the jury, that even if 
they believe from the evidence that an auto¬ 
mobile struck defendant's machine in passing, 
yet if they further believe from the evidence 
that at the time said machine was struck the 
defendant failed to have her car under reason¬ 
able control by not using her steering lever, 
brakes and current controller; or that at the 
time her machine was struck the defendant was 
exceeding eight miles per hour; or was driving 
at such a speed that her machine could not be 
promptly and quickly stopped under the con¬ 
ditions of traffic existing at that time, even 
though said speed was less than eight miles 
per hour; and that the defendant's failure to 
keep her machine under the control, or the speed 
at which she was going, efficiently contributed 
to the running of the defendant's machine 
into the pavement at Broad Street, then she 
was guilty of negligence and you should find 
for the plaintiff." 

Of these instructions the court said, page 467: 

“The question was correctly and fairly sub¬ 
mitted to them (the jury) by this and other 
instructions, and their verdict thereon is con¬ 
clusive . . . the judgment's affirmed." 

That the trial court erred in denying the instructions 
requested by plaintiff is clearly evident after con¬ 
sideration of the case of Moy Quon vs. Furuya Co., 
81 Wash., 526 (143 Pac., 99). 

This was an action for personal injuries by pedestrian 
struck by an automobile. At page 532 the court 
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approved the instructions of the trial court as set out 
below: 

“It is next claimed that the court erred in 
giving an instruction which recites, in substance, 
that an ordinance of the City of Seattle provides 
that no person shall drive an automobile upon 
approaching a pedestrian, or approaching a 
street intersection, or passing around a corner, 
without sounding a bell, gong, or horn. The 
instruction then recites that the plaintiff alleges 
in his complaint that he was run down by the 
defendant’s automobile at the intersection of 
Jackson Street and Fourth Avenue south, and 
that, in approaching the crossing, the driver 
neglected to sound any bell, gong or whistle, and 
that, in approaching the intersections of these 
streets, he ran upon the plaintiff injuring him. 
The instruction continues: 

“ T instruct you that if you find from the 
evidence in the case that the servant of the 
defendant did approach said crossing and did 
run over and upon and injure said Moy Sue 
and did fail and neglect to sound any gong, 
bell or whistle, so as to warn said Moy Sue 
of the approach of said automobile; the defendant 
was guilty of such negligence in that behalf as to 
render him responsible to the plaintiff for damages 
unless you should find that said Moy Sue was 
injured by reason of his own contributory negli¬ 
gence, as hereinafter defined.’ 

. . We find no serious error in this 

instruction. 

“The next instruction criticized recites, in 
substance, that an ordinance of the city provides 
that it shall be unlawful to drive an automobile 
along Jackson Street or Fourth Avenue South, 
at the intersection of those streets at a greater 
rate of speed than eight miles an hour, or to 
pass or cross any street intersection of these 
two streets, or around any comer, at a greater 
rate of speed than four miles an hour running 
down grade and eight miles an hour running 
up grade. The instruction continues: 
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“ ‘I instruct you that if you find from the 
evidence in this case that the said Moy Sue 
was injured as alleged by the defendant’s auto¬ 
mobile and that the same was being driven at a 
rate of speed in excess of eight miles per hour, 
or at a rate of speed four miles per hour, if you 
find that the grade was down grade, or eight 
miles per hour if the grade was up grade, that 
the defendant would be guilty of negligence 
and Moy Sue would be entitled to recover for 
his said injuries, unless you find that said Moy 
Lee can not recover by reason of his own negli¬ 
gence contributing to his said injury.’ ” 

Page 535: 

. . It is true that all of the street is 

open to the use of the entire public, but it is 
also true that a driver who violates a law of 
the road or a city ordinance must exercise a 
higher degree of care than otherwise, and if 
injury results from his failure to observe the 
ordinance, that failure will constitute negligence 
per se.” 

Violation of Statute or Ordinance. 

In Baillargeon vs. Myers, 180 Cal., 504 (182 Pac., 
37). Plaintiff was injured while riding a bicycle by 
automobile driven by defendant. 

Plaintiff relied on second section of ordinances for 
recovery. As appears at page 506 of the opinion, the 
first provided that the driver of a vehicle upon any 
street should operate the same in a careful manner 
and with due regard for the safety and convenience of 
pedestrians and other vehicles. The second provided: 
That the operators of vehicles on the streets should 
keep to the right of the street and as near the right 
hand curb as possible. 

The court instructed the jury, page 515: 

“ ‘VII . . . And if you further believe 
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from the evidence that a violation of said ordi¬ 
nance was the proximate cause of said accident 
and plaintiff’s injuries, and that plaintiff was not 
guilty of any negligence on his part that con¬ 
tributed to said accident, or to his said injuries, 
then it becomes your duty to return a verdict 
in favor of the plaintiff and against the defendant. 
If the plaintiff was guilty of negligence, that 
contributed proximately to the collision then 
plaintiff can not recover.’ ” 

Of this instruction and others appearing in the 
opinion, the court said, page 516: 

“. . . Clearly, the instructions given to 

the jury sufficiently stated the law, so as to 
enable them to determine from the evidence, 
whether the plaintiff, notwithstanding the fact 
that the chauffeur was guilty of negligence per 
se, could have, with the exercise of reasonable 
care, avoided the accident.' This is all the 
defendant was entitled to.” 

The Court of Appeals in Standard Oil Co. vs. Allen, 
50 App. D. C., 87, 89 (48 W. L. R., 468), follows and 
approves this case. 

In the case of Bouma vs. Dubois, 169 Mich., 422, 
(135 N. W., 322), which was an action by pedestrian 
for personal injuries growing out of an automobile 
accident. 

The lower court charged as follows concerning viola¬ 
tion of the law by defendant, page 427: 

“ ‘. . . It is unlawful for any person to 

drive a motor vehicle upon the public highways 
of this State, during a period from one hour 
after sunset to one hour before sunrise, without 
displaying at least two lighted lamps on the 
front of such motor vehicle, the light of said 
front lamps to be visible at least two hundred 
feet in the direction in which the motor vehicle 
is proceeding; and, if you find that the light of the 
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front lamps on the motor vehicle operated by the 
defendant in this case of the light in question 
was not visible at least two hundred feet in the 
direction in which said defendant was pro¬ 
ceeding in said vehicle, defendant would be guilty 
of negligence. 

“ ‘When approaching a person walking in the 
roadway of a public highway, the person operating 
a motor vehicle shall slow down to a speed not 
exceeding ten miles an hour, and give reasonable 
warning of his approach, and use every reasonable 
precaution to insure the safety of such person. 
It was the duty of the defendant, upon approach¬ 
ing the plaintiff in this case on the night in 
question, to slow down to a speed not exceeding 
ten miles an hour; and if you find he didn’t do so, 
but that his machine was running in “excess of 
ten miles an hour,” said defendant was violating 
the law of this state, and he was guilty of negli¬ 
gence towards the plaintiff.’ ” 

These instructions the court approved and affirmed 
the judgment of the lower court. 

The courts of Alabama have laid down the same 
principle of law. 

In Dowdell vs. Beasley, 82 So., 40 (17 Ala. App., 
100), an action for injuries to operator of a motorcycle 
in collision with automobile, one of the grounds of error 
charged was the refusal by the court of the following 
prayer for defendant, page 40: 

“If you believe from the evidence that Mr. 
Beasley was operating the motorcycle at a 
rate of speed in excess of ten miles an hour at 
the intersection of Mobile and Mildred Streets, 
then I charge you as a matter of law the operation 
of said motorcycle at such speed was negligence 
on his part.” 

Of this and other prayers of kindred nature the 
court said, page 41: 
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“(6, 7) The undisputed evidence tended to 
show that the plaintiff was operating his motor¬ 
cycle in excess of ten miles per hour at the 
intersection of Mobile and Mildred Streets in 
violation of the ordinance of the city. This was 
negligence. Watts vs. M. L. & T. Co., 175 
Ala., 102, 57 So., 471; 65 So., 153; .. . for 
the error in refusing these charges the judgment 
is reversed.” 

See also Jaquith vs. Worden, 73 Wash., 349, 
132 Pae., 33, 48 L. R. A. (N. S.), 827. 

In Grier vs. Samuel, 4 Boyce (Del), 106, Conrad J. 
charged the jury (page 109-110): 

“. . . We have in this state a statute 

passed in April, 1909, regulating the use and 
speed of motor vehicles, being Volume 25, C, 120, 
Laws of Delaware, in section 14, of which it is 
provided: ‘The following rates of speed may 
be maintained but not exceeded. Upon any 
public street or highway where the buildings 
are less than an average distance apart of 
one hundred feet, a rate of speed of one mile in 
five minutes, shall be permitted, but not exceeded, 
which however, shall be reduced to the (rate) 
of one miles in ten minutes at curves and inter¬ 
sections of other streets or highways’ . . . 

“The violation of a statute is an act of negligence 
per se, and if the jury believe that the defendant, 
by his servant, was violating either provision of 
the statute referred to, then the defendant would 
be liable in this action, provided such negligence 
was the cause of the accident and the plaintiff’s 
own negligence did not contribute thereto.” 

In the case of Frank Travers vs. John G. Hartmann, 
5 Boyce (Del.), 302, Rice, J., charged as follows,page 308. 

“Ordinances: 

“ ‘ . . . That any person or persons riding 

a bicycle along any of the streets or highways 
within the limits of the city as they exist or may 
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hereafter be extended shall, while so doing, keep 
to the right of said streets or highway/ 

“It is held by the courts of this state that a 
violation of a statute or a city ordinance amounts 
to negligence in law, whether any positive or 
active negligence be proved or note. It is what 
is commonly known in law as negligence per se.'' 

The case of Chilberg vs. Parsons, 109 Wash., 90 
(186 Pac., 272), is to the same effect, at page 94: 

“The instruction which was requested by 
appellant, refused by the trial court, and to 
which refusal appellant so excepted and directed 
the attention of the court, was to the effect that 
Section 49 of Ordiance No. 37,434, of the City 
of Seattle, which was in effect at the time of 
the accident, provides: 

“ * Drivers shall look out for and give the 
right of way to vehicles simultaneously ap¬ 
proaching the street intersection from their 
right' and as the direction in which each party's 
automobile was proceeding was an undisputed 
fact in the case, it was the duty of respondent's 
driver to look out for and give right of way to 
appellant's car. . . . and to violate the pro¬ 

visions of the ordinance was of itself negligence 
and if the jury believe from the preponderance 
of the evidence that respondent's driver did so 
violate the ordinance, and such violations was 
the proximate cause of the injury to appellant's 
car, then their verdict must be for the appellant. 
We do not find any instruction given which in 
substance covers the matter here involved, or 
which directly advised the jury as to the right 
of way fixed by ordinance—the nearest approach 
to such an instruction is the following: 

“* Notwithstanding the fact that cars ap¬ 
proaching from the right under the traffic or¬ 
dinance have the right of way at the intersection, 
as against another car simultaneously approaching 
from the left, that right of way is not absolute 
and does not absolve the driver of the car on 
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the right from the obligation to use reasonable 
care and caution to avoid a collision at the inter¬ 
section. If the driver of the car on the right 
fails to use reasonable care and caution, as a 
result of which omission a collision occurs, there 
can be no recovery as against the owner of the 
other car/ 

“This instruction does not directly and posi¬ 
tively call attention to the traffic ordinance, but 
so far treats that ordinance negatively as might 
tend to lead the jurors, with nothing else before 
them, to disregard its tenors. . . .We are 

clear that the requested instruction referred to 
should, in substance, have been given.” 

The Law of the District of Columbia. 

In the case of Terminal Taxicab Company vs. Blum, 
54 App. D. C., 357, 359 (52 W. L. R., 468), this court 
pointed out that the “failure to sound the horn” was 
one of the things to be considered by the jury “in 
order to determine whether the operator (of the auto¬ 
mobile) had discharged his lawful duty of reasonable 
care under the circumstances.” 

In Standard Oil Company vs. Allen, 50 App. D. C., 
87 (48 W. L. R., 466, 267 Fed., 645), the trial court 
instructed the jury as follows, page 88: “The jury are 
instructed as a matter of law that if they find from a 
preponderance of the evidence that the driver of the 
defendant company violated the municipal regulation 
offered in evidence requiring vehicles to keep to the 
right of the street, and that such violation of the regu¬ 
lation was the proximate cause of the collision resulting 
in the injuries complained of by the plaintiff, then 
the defendant was guilty of negligence.” 

This instruction was not properly objected to and 
the case was affirmed. However, the court did follow 
the doctrine as laid down by the California and Wash¬ 
ington courts as stated above. The cases of Baillargeon 
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vs. Myers, 27 Cal. App., 187, and Johnson vs. Heitman, 
88 Wash., 595, cited above, are considered and the 
court, at page 90, says: “Applying the doctrine of these 
cases to the case at bar, it would appear that the driver 
of the wagon was guilty of negligence in disregarding 
the regulation and that there was no error in asking 
the jury to say whether or not there was a casual con¬ 
nection between the negligence and the accident.” 

Again in Capital Traction Co. vs. Apple, 34 App. 
D. C., 559 (38 W. L. R., 198), the court, at page 571 
of the opinion, says: “. . . Aside from the duty 
imposed by law not to exceed a certain rate of speed, 
it is the duty of the car operator ... to avoid 
injury to one who may be crossing ahead of him.” 

Thus, we see that the courts of the District of Co¬ 
lumbia are in accord with the law as stated in the 
decision of the state courts set forth above. 

By refusing plaintiff’s prayers numbered three, four, 
six, seven, nine, ten and eleven, the trial court refused 
to allow the jury to determine the question of negligence 
of the defendant, because of violation of the ordinances 
of the District of Columbia. 

‘This was clearly error. In the case of City and 
S. Rwy. vs. Cooper, 32 App. D. C., 550, 555 (37 W. L. R., 
216), the court said: 

“As regards the question of defendant’s negli¬ 
gence, it is to be borne in mind that the police 
regulations limit the speed of street cars between 
crossings to 12 miles an hour, and require this 
to be reduced to 6 miles per hour at street cross¬ 
ings. They require also that a gong shall be 
sounded on the car before crossing a street. 
Aside from the question of plaintiff’s contributory 
negligence, hereafter considered, if the failure 
to observe both or either of those requirements 
was a proximate cause of the collision, or had a 
direct and appreciable part therein, their omission 
constituted negligence. Clements vs. Potomac 
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Electric Power Co., 26 App. D. C., 482, 500, and 
cases there cited. The evidence showed that 
the car was coming down a grade some four or 
five blocks long. In the opinion of the witness 
who testified to it, the car was moving faster 
than 12 miles an hour before it reached the 
intersecting street. This evidence was com¬ 
petent, and was not objected to. Though it 
may be entitled to little weight, its value was 
for the determination of the jury. Eckington 
& S. H. R. Co. vs. Hunter, 6 App. D. C., 287, 
308; Metropolitan R. Co. vs. Blick, 22 App. 
D. C., 194, 213.” 

Refusal of Plaintiff’s Prayers Shows Reversible Error. 

In plaintiff’s prayer number three (Rec., p. 33) 
the court was asked to charge the jury on the question 
of negligence arising from the violation of all of the 
ordinances which it was alleged, and proved, that the 
defendant violated in running down and hitting the 
plaintiff. 

Not a witness testified that the defendant gave a 
signal to the plaintiff indicating that he was going 
to make the turn. On the contrary, none was seen or 
heard (Rec., pp. 23, 24, 25, 27, and 30). 

The defendant was not constantly on the lookout 
for plaintiff for he stated on direct examination that 
“he struck her and knocked her down and” THEN 
“stopped the car as quickly as he could” (Rec., p. 30). 
This was certainly, a question raised, for determination 
by the jury. But the trial court refused to submit 
the question of this, and all other violations of traffic 
ordinances, embodied in plaintiff’s prayer three, to the 
jury. 

The jury heard testimony as to the speed of the 
automobile on 15th before it turned into H Street, 
that the car was going twelve, fifteen or eighteen miles 
an hour just before it struck the plaintiff, that is, just 


24 


as it rounded the corner, and that it did not slow up 
until the brakes were applied (Rec., p. 29). While 
the defendant himself stated on direct examination 
that he did not apply his brakes until he had rounded 
the corner and placed himself on H Street. 

This raised the question of fact as to speed around 
the corner. The jury could have as well found from 
the testimony of Mr. Leech (Rec., p. 27) that the 
car was going more than six miles an hour around 
the corner, which was prohibited by law, as it could have 
found the opposite, basing its verdict on the testimony 
of the defendant alone. However, the trial court 
refused to allow the jury to pass upon this joint by 
denying plaintiff’s prayers three (Rec., p. 33) and 
eleven (Rec., p. 37) and by refusing and failing to 
charge either of these prayers in substance. 

That no horn, bell or gong was sounded to warn the 
plaintiff of the approach of defendant’s car was shown 
by the testimony of three witnesses (Rec., pp. 23, 25, 
27) as against the defendant. This the trial justice 
refused to allow the jury to consider by denial of plain¬ 
tiff’s prayer three and by his failure and refusal to 
charge the same in substance. 

As to plaintiff’s prayer number four (Rec., p. 33) 
no witness saw defendant give any signal by “hand or 
whip” as required by law. Still the lower court refused 
to submit this question to the jury, either in the form 
requested, or in substance. 

. In the case of N. Y. Transp. Co. vs. Garside, Circuit 
Court of Appeals, Second Circuit, supra, it was held 
that where a person violating an ordinance hit another, 
that the person so hitting the other, should use greater 
care, because of the greater danger, thus arising because 
of the violation of the ordinance. 

The trial court refused this prayer (Rec., p. 37) and 
failed to charge it in substance. Consequently the 
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plaintiff was denied the benefit of the law as stated in 
such case, supra, and this in itself constitutes reversible 
error. 

Conclusion. 

The trial court refused the prayers numbered three, 
four, six, seven, nine, ten and eleven as offered by 
plaintiff, but granted prayer No. one of defendant. 
The trial court did not charge as requested by plaintiff^ 
even in substance, and it therefore erred. This case 
should be reversed and remanded. 

Respectfully submitted, 

JAMES A. O'SHEA, 

JOHN H. BURNETT, 
Attorneys for Appellant. 
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SARA AMDUR, Appellant, 

vs. 

EUGENE R. JACOBSEN. 


BRIEF FOR APPELLEE. 


This is an appeal by the plaintiff from a judg¬ 
ment of the Supreme Court of the District of 
Columbia, entered upon a verdict of a jury in favor 
of defendant in an action to recover damages for 
personal injuries sustained by plaintiff, a pedes¬ 
trian, who was struck by an automobile operated 
by defendant. 
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PLEADINGS. 

In the declaration it is alleged that on January 
31, 1919, between 9 and 10 p. m., defendant, driv¬ 
ing an automobile in a southerly direction on 15th 
Street and around the northwest corner of 15th 
and H Streets northwest, to go westwardly along 
H Street, struck plaintiff, a pedestrian, causing 
severe and permanent injuries, as well as great 
financial loss (R. 2, 8). 

The first count, which covers nine pages of the 
Record (R. 2-10), recites in detail numerous traffic 
regulations, with the penalties provided for Jthe 
violation thereof, and alleges that defendant vio¬ 
lated all of them. Many of the regulations were 
rather general in their terms, such as “no person 
shall operate a motor vehicle recklessly, or so as to 
endanger the life or safety of any person” (R. 6); 
“the driver of a vehicle shall be constantly on the 
lookout” (R. 3); “no driver shall carelessly or 
wilfully cause or allow his vehicle or street car to 
collide with any person” (R. 3). Some of the regu¬ 
lations quoted could have no possible bearing on 
the issue in this case, it being alleged, for example, 
that Section 1, Article X, of the regulations re¬ 
quired sleighs to have bells so attached that thfcy 
would sound while the sleigh was in motion (R. 5). 

The second and third counts are based upon gen¬ 
eral allegations that defendant negligently oper¬ 
ated his automobile, failed to keep a proper look- 
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out, failed to keep his automobile under proper 
control, failed to sound a warning of his approach 
and drove at a greater rate of speed than he should 
have driven (R. 10-16). In all three counts, it is 
alleged that plaintiff exercised due and proper care. 

The defendant filed a plea of “not guilty” and 
issue was joined thereon (R. 17). 

The first trial, December 15 to 21, 1921, in which 
Mr. L. H. David represented plaintiff, resulted in a 
disagreement of the jury. At the conclusion of the 
second trial, March 7 to 9,1923, in which plaintiff’s 
present counsel represented her, the jury returned 
a verdict in favor of defendant (R. 17). 

FACTS. 

Plaintiff, a young woman employed as a stenog¬ 
rapher and accountant, testified that on the night 
of the accident she had walked westwardly along 
H Street to the Shoreham Hotel, and before step¬ 
ping off of the curb at the Shoreham Hotel comer 
to walk south to the Union Trust Building, on her 
way to Belasco Theatre, she looked up and down 
the street; as there was nothing in sight, she pro¬ 
ceeded to cross H Street, and while doing so was 
struck by some heavy moving object when she was 
from seven to ten feet from the curb, becoming un¬ 
conscious and sustaining severe injuries (R. 22- 
23). 

On cross-examination, plaintiff testified that be¬ 
fore stepping off the curb she looked to see if 
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anything was coming, saw and heard nothing, and 
as she stepped off the sidewalk she was facing 
directly south; “that when she was struck was 
the first she knew T that any automobile was any¬ 
where near” (R. 24-25). 

Three taxicab drivers, Peter J. Healy, Michael 
J. Leech, and Sandy Baker, testified that they were 
in front of the Shoreham Hotel; that they did not 
see the accident, but heard the noise of the auto¬ 
mobile brakes and later noticed skid marks on 15th 
Street (R. 25-29). 

Healy said that the skid marks were on 15th 
Street before the car went around the corner and 
there were no skid marks on H Street; that his 
attention was attracted by the squeaking of the 
brakes. On cross-examination, he identified a state¬ 
ment in which he said that the driver of the auto¬ 
mobile made a “quick stop,” but denied that he 
had so stated, testifying that he did not see the car 
as it rounded the corner (R. 25). 

Leech testified that the skid marks stopped on 
15th Street about eight feet north of the H Street 
curb and plaintiff was lying on H Street about 
four to six feet from the curb; identified a state¬ 
ment in which he said that he felt sure that the 
automobile was not exceeding twelve miles between 
streets and six miles around corners, but testified 
that he did not know how fast it went around the 
corner, as he did not see it then; that the brakes 
made a “loud squeaky noise” (R. 27). 
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Sandy Baker testified that the lady was (on II 
Street) fifteen or twenty feet from the corner when 
picked up; that the automobile was going fifteen or 
eighteen miles per hour coming down 15th Street, 
but he did not see it turn the corner and did not 
know its speed then. On cross-examination, he 
identified a statement in which he had said that 
the automobile “was not going fast” (R. 28-29). 

Thomas J. Spillane, doorman at Shoreham Hotel, 
did not see accident, but saw plaintiff immediately 
thereafter lying on H Street half way between the 
curb and car track (R. 26). 

Defendant, a salesman and a law student, testi¬ 
fied that he drove south on 15th Street and seeing 
a westbound car on H Street, slowed up to let it 
pass before he reached the corner; that he saw a 
lady standing on the curb and blew his horn; that 
thinking she was going to stay on the curb, he 
shifted to second gear, came on around and when 
he struck plaintiff, he stopped as quickly as he 
could and jumped out, finding her lying between 
the back wheel and door (R. 29-30). 

On cross-examination, defendant testified that 
he did not remember skidding, but put on brakes 
to slow up and shifted into second to go around 
the corner; that he did not stop his car because 
plaintiff was in a place of safety and he expected 
her to stay there; that he sounded his horn; that 
she was on the curb and stepped out and he could 
not avoid her (R. 30-31). 

On page 3 of appellant’s brief, it is stated that 


6 


defendant testified that he “did not blow his horn 
for plaintiff, when he saw her standing on the 
curb,” but such statement is not in accord with 
the Record. On direct examination, defendant tes¬ 
tified “when he got along there he saw a lady stand¬ 
ing on the curb and blew his horn for her” (R. 30) 
and gave similar testimony on cross-examination 
(R. 31). 

Plaintiff offered in evidence “a copy of the Po¬ 
lice Regulations” and it was stipulated that they 
were correct, but the Record does not show what 
they provided, whether they supported the allega¬ 
tions of the declaration, or whether they were the 
regulations in force at the time of the accident 
(R. 39). For the purposes of the argument, how¬ 
ever, it will be assumed, without conceding, that 
the Regulations offered in evidence coincided in 
phraseology with the Regulations set forth in the 
declaration. 

ARGUMENT. 

Assignment of Errors. 

Appellant’s counsel abandon the eighth assign¬ 
ment of error, which related to the granting of 
defendant’s first prayer, and, as stated on page 4 
of their brief, their argument “is addressed ex¬ 
clusively to the denial of plaintiff’s prayers.” It 
is then stated in their brief that the assignments 
are treated collectively because they all depend on 
the violation of the duties imposed by ordinances, 



but this is not quite accurate because no ordinance 
is involved in plaintiff’s prayers Nos. 7 and 9, upon 
which assignments Nos. 4 and 5 are based (R. 
35-36). 

Apparently appellant no longer insists that the 
lower court erred in denying plaintiff’s prayers 
Nos. 7 and 9, realizing that such prayers were in¬ 
complete, too general in their terms, and the same 
ground was fully covered in conceded prayers and 
in the Court’s oral charge to the jury. 

The argument, therefore, is narrowed down to 
assignments Nos. 1, 2, 3, 6, and 7, based upon the 
Court’s refusal to grant plaintiff’s prayers Nos. 
3, 4, 6, 10 and 11, which relate to certain traffic 
regulations, and in addition to treating them col- ’ 
lectively it seems appropriate to analyze them 
separately in connection with the evidence and the 
Court’s oral charge to the jury, in order to demon¬ 
strate the correctness of the lower Court’s rulings. 

General Rule that Violation of Ordinance is Negli¬ 
gence per se is Conceded. 

Appellant’s brief is devoted very largely to cita¬ 
tions of and quotations from cases in other juris¬ 
dictions which follow the general rule that the vio¬ 
lation of a municipal regulation constitutes negli¬ 
gence as matter of law, although it would have been 
sufficient, for the purpose of this appeal, to have 
referred to decisions of this Court, such as: 

B. & P. R. R. Co. vs. Golway, 6 App. D. C. 

143; 
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Clements vs. Potomac E. P. Co., 26 App. 

D. C. 482; 

City & S. Ry. vs. Cooper, 32 App. D. C. 550; 

Capital Traction Co. vs. Apple, 34 App. 

D. C. 559; 

Standard Oil Co. vs. Allen, 50 App. D. C. 87; 

Terminal Taxicab Co. vs. Blum, 54 App. 

D. C. 357. 

Such general rule was at all times conceded in 
the Court below, as indicated, for example, by de¬ 
fendant conceding plaintiff’s prayer No. 2 relating 
to speed limits, and prayer No. 5 that it was the 
duty of defendant to sound a warning when neces¬ 
sary (using language of the regulation) and if 
the jury found from the evidence that defendant ' 
failed to sound such warning, “then the defendant 
was guilty of negligence and your verdict should 
be for the plaintiff” (R. 34). 

The general rule is also conceded here, but it is 
subject, like most general rules, to exceptions and 
qualifications. 

One important qualification is that the violation 
of the regulations must proximately contribute to 
the accident and it would not be proper, in an 
instruction, to call the jury’s attention to an ordi¬ 
nance, the violation of which could not possibly 
have been responsible for the injury, even though 
the instruction concluded with a proviso that the 
jury must also find that the violation contributed 
to the accident. For example, in a case where a 
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collision occurred in broad daylight, it would be 
improper to instruct the jury that it was the duty 
of the defendant to equip his car with a certain 
type of headlights, and if the jury found that he 
failed to do so, he was guilty of negligence per se, 
provided such failure on his part proximately con¬ 
tributed to the accident. The proviso at the end 
of the instruction would not cure the error in 
granting the first part of the instruction because 
the violation of the ordinance relating to head¬ 
lights could not possibly have caused the accident 
in the daytime. 

The person injured must also fall within the 
class intended to be protected by the ordinance. 
Thus an ordinance requiring railroad trains to 
keep within certain speed limits is promulgated 
for the protection of passengers and persons law¬ 
fully crossing the tracks, but the rule that the vio¬ 
lation of an ordinance constitutes negligence per 
se, can not be invoked in favor of a trespasser on 
the tracks. 

Smith vs. Chicago, etc., Co., 99 Ill. App. 296; 

Illinois Cent. R. R. Co. vs. Schmitt, 100 Ill. 

App. 490. 

In the present case, the regulation requiring a 
driver making a turn to give a signal “by hand 
or whip” was intended for the protection of traffic 
to the rear of the driver, not for the benefit of a 
person in front. 

An exception to the general rule is also illus- 
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trated by the regulations quoted in some of the 
prayers in this case that a driver must not “care¬ 
lessly collide” with anyone, must be “constantly 
on the lookout” and must use “great caution.” 
Such regulations do not increase or diminish the 
degree of care required by the settled rules of law. 
In the present case, the degree of care required of 
defendant was explained to the jury in the Court’s 
oral charge and in the conceded prayers. 

Then, too, even w T here a defendant has violated 
a traffic regulation, there can be no recovery if the 
plaintiff was guilty of contributory negligence. 
As stated in B. & P. R. R. Co. vs. Golway, 6 App. 
D. C. 143, 167: 

“Of course the mere fact that defendant 
may have disobeyed the ordinance would 
not render it liable unless such disobedience 
may have had some appreciable agency in 
producing the injury. Had it been plain 
that the injury was due to deceased’s own 
negligence in going carelessly in front of an 
approaching train and taking his chances 
of avoiding it, then the mere fact that the 
train was moving at an unlawful rate of 
speed would not relieve him from the con¬ 
sequences of his own negligence.” 

Contributory negligence was the defense strongly 
urged in the court below in support of the motion 
for a directed verdict as well as in the argument 
before the jury, and plaintiff was unable to con¬ 
vince either of the two juries, to whom her case 
was submitted, that she was entitled to recover. 
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First Assignment of Error. 

The plaintiff’s third prayer (R. 33), upon which 
the first assignment of error is based, is even more 
objectionable than the others because it attempts 
to summarize six separate and distinct traffic regu¬ 
lations and instructs the jury that if defendant 
failed to observe them, or any of them, and such 
neglect was the proximate cause of the accident, 
the verdict should be for the plaintiff, unless she 
was guilty of contributory negligence (R. 33). 
Such a blanket instruction, containing so many 
different elements, would have had a tendency to 
confuse the jury and it was within the Court’s dis¬ 
cretion to refuse such a prayer and deal with each 
proposition separately. The regulation mentioned 
in Paragraph (a) of the third prayer will be dis¬ 
cussed hereafter in connection with plaintiff’s 
fourth prayer; those mentioned in paragraphs ( h ), 
(c), and (d), in connection with plaintiff’s tenth 
prayer; that mentioned in paragraph ( e ) is cov¬ 
ered by plaintiff’s second prayer, which was con¬ 
ceded, and will be discussed in connection with 
the eleventh prayer, and the regulation, to which 
reference is made in paragraph (/), was more 
fully covered by plaintiff’s fifth prayer, which was 
conceded by defendant. 

If, therefore, the argument relating to any of the 
following assignments is sound, the court below 
was justified in refusing the third prayer, which 
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attempted to embrace all of the regulations men¬ 
tioned in the other prayers and asked the Court to 
instruct the jury to find for plaintiff, if defendant 
violated such regulations, or any of them. 

Second Assignment of Error. 

In the fourth prayer (R. 33-34), plaintiff’s 
counsel asked the Court to instruct the jury that 
before turning from 15th into H Street, it was the 
duty of the defendant to give a 4 ‘ timely signal by 
hand or whip, or in some other unmistakable man¬ 
ner, to indicate the direction of the turn.” 

In the first place, the record does not contain any 
evidence that defendant disobeyed this regulation, 
or any evidence from which a violation could be 
inferred. The testimony of the plaintiff, defend¬ 
ant, Healy, Leech, Baker, Spillane and Shreve, 
the only persons who were there, throws absolutely 
no light on the question whether the defendant did 
or did not give a signal by hand, whip, or in any 
manner, to indicate the direction of the turn. The 
three taxicab drivers testified that they heard the 
sound of the brakes being applied, but they did 
not see the automobile go around the corner and 
did not hear any signal, referring to the sounding 
of a horn, bell or gong, which was covered by the 
regulation quoted in plaintiff’s fifth prayer, which 
was conceded by defendant. 

In the second place, plaintiff did not fall within 
the class intended to be protected by the regulation 
mentioned in the fourth prayer. The signal, re- 
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quired by the regulation to indicate the direction 
of the turn, was for the protection of traffic follow¬ 
ing the driver, or “overtaking traffic.” Appellant 
relies upon the case of Standard Oil Co. vs. Allen, 
50 App. D. C. 87, where this Court, referring to the 
regulation that vehicles must keep to the right, 
said: 

“It was urged in argument that the regu¬ 
lation was not intended for the protection 
of persons traveling across the street, as the 
plaintiff was doing when the collision took 
place, but for the benefit of vehicles ap¬ 
proaching other vehicles from the rear—‘for 
overtaking traffic’; in other words, that the 
plaintiff was not within the class of persons 
for whose benefit the regulation was enacted. 
St. Louis & S. F. R. Co. v. Canarty, 238 U. S. 
243, 249, 35 Sup. Ct. 785, 59 L. Ed. 1290; 
District of Columbia v. White, 48 App. D. C. 
44, 48; Railroad Co. v. Feathers, 78 Tenn. 
(10 Lea), 103. Even if this were true, it 
would be immaterial, because the trial court 
was not asked to reject the instruction on 
that ground.” 

but in the Allen case, the defendant appealed be¬ 
cause the court below granted a prayer offered by 
plaintiff, and this Court held that the defendant 
had not objected to the prayer on the ground indi¬ 
cated in above quotation. 

It was also held in that case, that “if the regula¬ 
tion had been observed, the plaintiff would not 
have been injured.” 
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This Court, however, recognized the principle 
that plaintiff must be within the class of persons 
for whose benefit the regulation was enacted, citing 
St. Louis, etc., Ry. vs. Canarty, 238 U. S. 243, and 
District of Columbia vs. White, 48 App. D. C. 44. 

In the Canarty case, it was held that the coupler 
provisions of the Safety Appliance Act were in¬ 
tended for the protection of men engaged in coup¬ 
ling cars and could not be invoked in favor of an 
employee who was killed in a collision between two 
cars, even though his life might have been saved 
by the presence of the draw-bars and couplers re¬ 
quired by the Act. 

In District of Columbia vs. White, 48 App. D. C. 
44, a pedestrian w T as injured by stepping in a hole 
in a defective parking and it was held that the 
lower court was right in refusing to admit a regu¬ 
lation directing pedestrians to cross streets at the 
end of a block; that “while it is true that plaintiff 
crossed the street diagonally and at a point between 
crossings, it is difficult to see the relevancy of this 
regulation.” 

Failure of the driver of an automobile to have a 
license, as required by ordinance, not only does not 
constitute negligence per se, but is not pertinent 
to the issue as to whether or not he was negligent. 

Hyde vs. McCreery, 145 App. Div. 729; 130 
N. Y. Supp. 269. 

Lindsay vs. Cecchi, 26 Del. 133. 
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In the third place, plaintiff in the present case 
admitted that she did not see defendant before she 
was struck (R. 25), so that if defendant had given 
a dozen signals “by hand or whip” or in any other 
manner, to indicate the direction of the turn, it 
would not have prevented the accident, and his al¬ 
leged failure to give such a signal could not have 
proximately contributed to the occurrence. 

Third Assignment of Error. 

Plaintiff’s sixth prayer (R. 34-35) relates to the 
question of contributory negligence which was 
more fully and adequately covered in the Court’s 
oral charge (R. 40), to which plaintiff’s counsel 
took no exception. The oral charge was perhaps 
even more favorable to plaintiff than the circum¬ 
stances justified, as she was given the full benefit 
of the “last clear chance doctrine” (R. 40-41), al¬ 
though there was no evidence that defen&ant saw, 
or could have seen, plaintiff in a position of danger 
in time to have avoided the accident. Defendant 
also conceded plaintiff’s twelfth prayer stating the 
“last clear chance doctrine” (R. 37). 

The sixth prayer attempts to repeat the regula¬ 
tion requiring the sounding of a horn, but omits 
the essential words “when necessary” and the 
whole subject of warning by horn, bell, or gong, 
was covered by plaintiff’s fifth prayer, which was 
conceded. 
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Fourth and Fifth Assignments of Error. 

The seventh and ninth prayers (R. 35-36) do not 
relate to any ordinance and, as indicated on page 
4 of appellant’s brief, the assignments based on 
such prayers have been abandoned. In any event, 
as stated above, such prayers are incomplete, too 
general in their terms, and the same ground was 
covered in the conceded prayers and in the Court’s 
oral charge. 


Sixth Assignment of Error. 

Plaintiff’s tenth prayer (R. 36) asked the Court 
to instruct the jury that the defendant was to ex¬ 
ercise “great caution” in making the turn from 
15th into H Street. Defendant’s testimony is to 
the effect that he did use great caution and there 
is no testimony to the contrary, neither plaintiff 
nor the three taxicab drivers having seen him as 
he made the turn. 

The regulation quoted in this tenth prayer is on 
a par with the regulations, mentioned in the third 
prayer, requiring drivers to be “constantly on the 
lookout” and to avoid “carelessly colliding” with 
persons or property. 

Such regulations, if valid, do not add anything 
to the duty required of an automobile driver under 
settled rules of law. “Great caution” is a rela¬ 
tive term. What would constitute “great caution” 
under one set of circumstances might be negligence 
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under other circumstances. The Court explained 
this in the oral charge in a manner which was much 
more helpful to the jury and fair to both parties, 
telling the jury that the primary question was 
whether or not the defendant used the proper 
amount of caution under the circumstances (R. 
39-42). 

These regulations are somewhat similar to the 
so-called “vigilant watch’’ ordinances, the validity 
of which have been upheld on the ground that they 
are merely declaratory of the common law. Aside 
from any ordinance, the driver of a vehicle must 
keep a “vigilant watch” for pedestrians and traffic, 
but if an ordinance should attempt to establish a 
higher degree of care than that required by settled 
rules, it would be invalid, as applied to the civil 
liability of a defendant in private litigation. 

A “vigilant-watch” ordinance was upheld in 
Sluder vs. St. Louis Transit Co., 189 Mo. 107, upon 
the following grounds: 

“This brings us to the next insistence of 
defendant, to wit, that the ordinance exacts 
a higher degree of diligence and care than 
the common-law rule of ordinary care, and 
imposes a harsher one, and for that reason 
is not in harmony with the general laws of 
the State, and hence void. This objection 
to the ordinance in question was urged by 
the same learned counsel in the St. Louis 
Court of Appeals in Sepetowski vs. St. Louis 
Transit Co., 102 Mo. App. 119, 76 S. W. 693; 
but that Court held that ‘ properly construed, 
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it is but declaratory of the common-law duty 
of corporations operating street railways in 
populous cities,’ and that conclusion is in 
harmony with the decisions of this Court.” 

******* 

“Our conclusion is that this ordinance 
was the exercise of a police power clearly 
vested in the city for the protection of the 
lives and property of its citizens on its 
streets; that it exacts no more than ordinary 
care, when the conditions and circumstances 
to which it is applicable are considered, and 
that a breach of its requirements is negli¬ 
gence.” 

In City & S. Ry. Co. vs. Cooper, 32 App. 550, 
referring to the regulation relating to the right of 
way, as between street cars and private vehicles, 
this Court said that such regulation “would seem 
to amount to nothing more than the declaration of 
a generally recognized rule of law.” 

There was, therefore, no error on the part of the 
Court below in refusing to instruct the jury that 
the defendant was under an obligation to use 
“great caution,” the true measure of care required 
of defendant, under the circumstances, having been 
fully and fairly defined in the Court’s oral charge, 
to which appellant took no exception, and also in 
plaintiff's firsi prayer, which was conceded. 
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Seventh Assignment of Error. 

In plaintiff’s eleventh prayer, the Court was 
asked to charge the jury, that it was defendant’s 
duty to drive around the corner “at no greater rate 
of speed than 6 miles an hour” and if he failed to 
observe such rate, he was negligent. 

There was no evidence, however, from which it 
could even be inferred that defendant’s automo¬ 
bile exceeded six miles per hour in going around 
the corner. The testimony of plaintiff’s witnesses, 
as well as the testimony of the defendant himself, 
indicated a speed of less than six miles per hour. 
The three taxicab drivers did not see the automo¬ 
bile go around the corner (R. 25-29), but they 
heard the noise of the brakes being applied and 
noticed skid marks on 15th Street, thus corroborat¬ 
ing defendant, who testified that he “slowed up” 
before he made the turn to let a car pass in front 
of him, then “he just shifted into second gear as 
he went around the corner and his car was just 
commencing to pick up; that he was not going 
fast.” (R. 30.) 

Leech said that “the skid marks ended about 
eight feet north of the H Street curb line” (R. 27), 
thus indicating that the car practically stopped be¬ 
fore turning the corner; that as the brakes were ap¬ 
plied, the car slowed up; that he did not see him go 
around the corner; identified a statement in which 
he said that he felt sure that the car was not exceed- 
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ing “six miles around corners,’’ but he did not 
know how fast it was going around the corner be¬ 
cause he did not see it then (R. 27-28). 

Healy said that there were no skid marks on H 
Street, the skid marks ended inside the building 
line on 15th Street; that the skid marks indicated 
that the speed was being reduced; that he did not 
see it as it rounded the corner and could not say 
how fast he was going (R. 25). 

Baker said “he did not see it turn corner and 
did not know its speed then” (R. 29). 

Plaintiff did not see the car at all and did not 
attempt to describe its speed, but it is clear from 
her testimony and the other testimony that the 
accident occurred around on H Street and not on 
15th Street. 

If the car had continued some distance after the 
collision before it stopped, it might have been 
argued that a speed in excess of six miles per hour 
around the corner could be inferred, but the only 
testimony on that point w T as that of the defendant 
to the effect that he went around the corner in sec¬ 
ond gear, stopped as quickly as he could and plain¬ 
tiff w r as found lying between the back wheel and 
door of the automobile (R. 30). Healy identified 
a statement in which he said that “the driver of 
the auto made a quick stop,” but on the witness 
stand denied that he had so stated, testifying that 
“he did not see it as it rounded the corner; was not 
looking at it” (R. 25), 
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There was, therefore, no evidence to support the 
eleventh prayer. 

Under defendant’s first prayer, the jury were 
instructed to find for defendant, if they found that 
defendant was “not exceeding 12 miles per hour as 
he proceeded south on 15th Street and not exceed¬ 
ing 6 miles per hour while he was turning west 
into H Street.” Their prayer, therefore, ade¬ 
quately covered the ground intended to be covered 
by plaintiff’s eleventh prayer on the subject of 
speed. 

Furthermore, the Court's oral charge was more 
favorable to plaintiff than the plaintiff’s eleventh 
prayer. Near the beginning of the charge the 
lower Court instructed the juiy: 

“Negligence is the failure to perform a 
legal duty that is upon a person at a par¬ 
ticular time and place; and the duty of a 
man driving an automobile varies with the 
circumstances that confront him. It may 
be that a man has the required lights, gives 
the required signal, keeps within the re¬ 
quired speed; and the situation may call 
upon him to stop. You cannot dispose of 
the question merely by finding that he was 
going faster than he should have gone or 
that he was within his legal rate of speed. 
A man has got at all times to keep his auto¬ 
mobile under control, to give a signal if it 
is necessary, and to conduct himself as a 
reasonable, discreet, careful man would.” 
(R. 39.) 
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This in effect charged the jury that even if the 
defendant was within the legal rate of speed, he 
would still be negligent if he failed to stop when 
the circumstances required him to do so. 

At the conclusion of the charge, the Court said, 
“Now, gentlemen, have you any suggestions” (R. 
43) and plaintiff’s attorney only suggested that the 
jury be instructed to elect a foreman and have their 
attention called to the amount claimed. He took 
no exception to the Court’s oral charge, but defend¬ 
ant’s attorney, feeling that the charge was perhaps 
more favorable to the plaintiff than the circum¬ 
stances justified, asked the Court to charge that if 
the jury believed that plaintiff was on the sidewalk 
in a position of safety, it was not necessary for the 
defendant to sound a horn. Thereupon plaintiff’s 
attorney said “I think that is covered in your 
Honor’s charge” (R. 44) and the Court, instead 
of granting the request of counsel for the defend¬ 
ant, charged the jury still more in favor of the 
plaintiff, as follows: 

“I do not think that a man—if that is 
what you want, Mr. Craighill—I do not 
think that a man riding along in a vehicle 
and seeing a person near a crossing can as¬ 
sume that that person is not going to walk 
forward or remain there. All of those 
things are taken into consideration by a man 
driving a car.” (R. 44.) 
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Eighth Assignment of Error. 

As indicated on page 4 of appellant’s brief, the 
eighth assignment relating to the Court’s granting 
defendant’s first prayer has been abandoned, appel¬ 
lant’s counsel evidently reaching the conclusion 
that it was a fair instruction. As stated above, it 
was favorable to plaintiff in that it covered the 
matter of speed and charged the jury that they 
might find in favor of the defendant if they be¬ 
lieved that defendant was not exceeding a speed of 
6 miles per hour as he turned the corner. (R. 37.) 

Plaintiff has already had two trials. 

This case was first tried on December 15 to 21, 
1921, and resulted in a disagreement of the jury 
(R. 17). The second trial was held on March 7-9, 
1923, resulting in a verdict for defendant. (R. 17). 

The Supreme Court of the United States has 
frequently held that it will accept the concurrent 
conclusions of two lower courts on the facts unless 
clearly and manifestly wrong. 

Southern Pac. Co. vs. Bogert, 250 U. S. 483; 

Bodkin vs. Edwards, 255 U. S. 221. 

* 

The same Court has also said that courts rarely 
grant a new trial after two verdicts upon the facts 
in favor of the same party. 

Louisville R. R. Co. vs. Woodson, 134 U. S. 

614. 
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In re Will of Hoover, 8 Mackey, 495, 510-511, fol¬ 
lowing the Woodson case, it was held: 

4 4 Indeed, where the second verdict appears 
to have turned upon the mere weight of the 
evidence, and the trial justice has refused to 
disturb it, it seems to be generally considered 
by the appellate court that no good purpose 
is likely to be served by sending the case back 
for a third hearing; and they refuse to con¬ 
tinue the apparently hopeless litigation un¬ 
less the second verdict appears so plainly 
against the weight of the evidence as to 
create a strong presumption of injustice. ,, 

and the following was quoted from a North Caro¬ 
lina case: 

“The verdict should not be disturbed. If 
a new trial should be granted, and a third 
verdict be given for the plaintiff, the same 
argument might be urged for granting a 
fourth trial; and so superseding the func¬ 
tions of the jury, and leading to endless liti¬ 
gation. Although the verdict might not be 
altogether satisfactory, the Court ought not, 
unless in a case of perverseness, to disre¬ 
gard the opinion of twenty-four jurors, 
highly conversant with the matter in dis¬ 
pute.’ ’ 

Foster vs. Alviz, 3 Bingham’s N. C. 

896. 

In the present case, the accident occurred nearly 
eight years ago, and after the lapse of so much time 
it would be difficult to have a third trial as fair as 
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the two former trials. Even if the witnesses are 
still available, their memories as to details would 
not be as clear as they were at the former trials. 

The plaintiff is an attractive young woman, as 
stated in the Court’s oral charge (R. 43), and her 
serious injuries would naturally arouse the sympa¬ 
thies of any jury. Two juries would certainly not 
have refused to render a verdict in her favor un¬ 
less they were thoroughly satisfied that the defend¬ 
ant was not negligent, or that the plaintiff was 
guilty of contributory negligence. 

CONCLUSION. 

Appellant’s brief, as stated on page 4 thereof, 
was addressed exclusively to the denial of some of 
plaintiff’s prayers relating to certain traffic regu¬ 
lations. Defendant at all times conceded the gen¬ 
eral rule that the violation of a regulation con¬ 
stitutes negligence per se, when such violation 
proximately contributes to the injury. Defendant 
conceded plaintiff’s fifth prayer, which was based 
on that doctrine, and defendant’s first prayer, 
which was granted, was framed on the theory that 
the jury must find that defendant obeyed the traffic 
regulations before defendant was entitled to a 
verdict. 

The Court was clearly right in declining to 
grant the plaintiff’s third and fourth prayers, 
which emphasized regulations which were not per¬ 
tinent to the issue, there being no evidence what- 
w ever that defendant violated them. Even if de- 
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fendant failed to give a signal by hand to indicate 
the direction of the turn, such failure could not 
have caused the accident because plaintiff ad¬ 
mitted that she did not see him at all before she 
was struck. 

It was also proper to refuse the tenth prayer, 
which requested the Court to charge the jury that 
defendant was required to exercise “great cau¬ 
tion,” the degree of care required of defendant 
having been fully explained in the conceded pray¬ 
ers and in the oral charge. 

This leaves only two regulations to be consid¬ 
ered, that relating to sound signals and that re¬ 
lating to speed. Appellant can not complain about 
the regulation requiring a signal by horn because 
defendant conceded plaintiff's fifth prayer which 
instructed the jury that if defendant failed to ob¬ 
serve that regulation, he was negligent as matter 
of law. 

As to the remaining regulation relating to speed, 
plaintiff’s second prayer, which was conceded, told 
the jury what the speed limits were, and defend¬ 
ant’s first prayer instructed the jury that they 
might find for defendant if they found that de¬ 
fendant was not exceeding such limits. Plaintiff’s 
eleventh prayer was confined to the speed around 
corners and there was no evidence from which it 
could be inferred that defendant exceeded the 
speed limit while turning the corner, or at any 
time. The Court charged the jury that even if 
defendant kept within the speed limit, he might 
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still be negligent in failing to stop when the cir¬ 
cumstances required him to do so. This oral charge 
was more favorable to plaintiff than the plaintiff’s 
eleventh prayer. 

Defendant’s second and third prayers, which 
were conceded by plaintiff, and plaintiff’s first, 
second, fifth, eighth, and twelfth prayers, which 
were conceded by defendant, when read in con¬ 
nection with the Court’s oral charge, constituted a 
fair and impartial statement of the law applicable 
to the circumstances of this case. 

There was substantial basis for the argument 
made by defendant in the court below that the de¬ 
fendant was entitled to a directed verdict in view 
of plaintiff’s failure to prove any negligence upon 
the part of the defendant and in view of the negli¬ 
gence of the plaintiff, as disclosed by her own tes¬ 
timony. 

Plaintiff having failed to convince either of the 
two juries to whom her case was submitted, that 
she was entitled to a verdict, it would not be fair 
to the defendant to give her a third trial. 

It is, therefore, respectfully submitted that the 
judgment of the lower Court should be affirmed. 

G. BOWDOIN CRAIGHILL, 
CHARLES B. TEBBS, 

Attorneys for Appellee . 
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